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Directors Could Not Recover From Bank for 
Money Advanced 


bank incorporated under legislative charter has only such 
powers are expressly conferred the statute under which 
organized and such powers are necessarily implied from 
the specific grant power. Every power that not clearly 
granted withheld. Enumeration powers granted implies 
exclusion all others, and any ambiguity the terms the 
grant power must operate against the corporation and 
favor the public. power claimed withheld, the with- 
holding such power regarded prohibition against 
its exercise. 

this case bank was financial difficulties 1931, and the 
Auditor Public Accounts notified the directors that $25,- 
658.44 represented various notes which were past due, should 
removed from the notes receivable account, being 
doubtful value. Accordingly, director’s meeting was held 
with all the members present, and they agreed take out 
the notes and substitute their personal notes for the amount 
the doubtful assets. The directors the bank were also stock- 
holders. The notes, therefore, were supported consideration 
since has been repeatedly held that notes signed stock- 
holders keep bank going, making voluntary assess- 
ment, strengthen the credit the corporation, pre- 
serve its solvency, rest good consideration. 

the present case there record whatsoever that there 
was any promise the bank refund pay the directors 


NOTE—For similar decisions see Digest (Fifth 1116. 
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any money any time consideration for giving their notes 
and taking out the undesirable notes the bank, nor there 
any record any oral written promise anyone reim- 
burse them for what the directors did save the credit the 
bank. The stockholders had authority pass resolution 
authorizing the bank refund the directors the money which 
they had advanced. Under the statute corporation can act 
only through its board directors and officers. Its property 
not subject the control its members its stockholders. 
This was decided the Appellate Court 
Rep. (2d) 656, the case State Bank Paw Paw Boyle. 
The opinion the court follows: 


The State Bank Paw Paw, was organized banking 
institution 1884. 1931, McBride, John Harper, John 
Larson, Eula Frantz, Frank Wheeler and Yenerich were the duly 
elected directors said banking institution. The bank 1931 was 
financial difficulties, and the Auditor Public Accounts notified the 
directors that $25,658.44 represented various notes which were 
past due, should removed from the notes receivable account, being 
doubtful value. Accordingly, directors’ meeting was held with 
all the members present, and they take out the notes and 
substitute their personal notes for the amount the doubtful assets. 
The notes representing the doubtful assets were turned over one 
the directors, Frank Wheeler, collect what could the notes. 
succeeded collecting little over $8,000.00. 

the time the Auditor suggested that the directors substitute 
their personal notes and put them into the bank assets, informed 
the directors that the stockholders, their next meeting, could pass 
resolution reimburse them for the money which they advanced 
the bank. 

the next annual meeting the stockholders, which was July 
1932, the following resolution was unanimously adopted. 
that inasmuch the Directors the State Bank Paw Paw, IIl., 
have, upon the advice the Auditor Public Accounts, and keep 
the capital said Bank from being impaired, purchased and paid for 
certain assets said bank which said Auditor decreed doubtful 
value, the stockholders Bank hereby authorize and direct 
that directors who have purchased said assets, reimbursed for 
moneys spent said transaction out recoveries earnings before 
any dividends are declared.” 

the meeting holders '762 the 1,000 shares outstanding were 
present person, proxy and the resolution was unanimously 
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adopted. Eighty-six the votes represented shares held the pur- 
chasing directors personally; 407 votes were cast proxy given 
the directors, and 269 votes represented shares held twelve disinter- 
ested stockholders present the meeting. 

Litigation started December 26, 1944, when the State Bank 
Paw Paw, Illinois, filed with others complaint the Circuit Court 
Lee County, for the sale certain lands held Frank Wheeler. 
April 1945, Bayle Harper filed counterclaim against the bank for 
reimbursement losses sustained John Harper, his father, 
purchasing director the 1931 exchange notes. The bank filed its 
answer this counterclaim. Jan. 1947, the other directors who 
had signed notes 1931 (and given the bank exchange the 
doubtful paper) filed their counterclaim against the bank, demanding 
that they reimbursed for the money which they had advanced 
1931, save the bank from being liquidated. Bayle Harper dismissed 
his counterclaim and adopted the pleadings the other counter- 
claimants. 

Count the counterclaim alleges unjust enrichment and im- 
plied contract for reimbursement based upon the bank’s acceptance 
the benefit certain transactions between the bank and the purchasing 
directors. Count alleges unjust enrichment the bank and im- 
plied contract based upon intention the parties reduce the 
centract writing. Count III alleges express contract reim- 
bursement. Count alleges express contract embodied resolu- 
tion annual meeting the stockholders the bank held July 
1932. Count was dismissed. Count alleges amendment 
the by-laws reason the resolution passed the stockholders’ 
annual meeting. Count VII alleges estoppel virtue contract 
between the bank and the director, John Larson, virtue which 
said John Larson assigned all rights virtue the resolution 
the annual meeting the stockholders. 


The bank filed its answer and admits most the facts. The an- 
swers the bank the counterclaim Bayle Harper set the spe- 
cial defense res adjudicata based upon former suit Bayle Har- 
per Administrator John Harper, deceased, The State Bank 
Paw Paw. reply was filed the answer the bank the Bayle 
Harper claim. The pleadings are very voluminous, but the issue pre- 
sented this Court for review contained the counterclaim and 
answer reply above stated. 

The cause was referred the Master Chancery the 
evidence, and the conclusions law. relative the same. made his 
findings and report and recommended that the prayer the petition 
the counterclaimants granted. The bank filed exceptions the 
Master’s report, which were sustained the Court, and the counter- 
claim dismissed for want equity, and judgment rendered against the 
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counterclaimants. judgment that the counterclaimants 
have perfected appeal this Court. 

The appellee bank has filed motion this Court that the judg- 
ment affirmed Bayle Harper, the record shows that 
joined the appeal, but not now represented attorney this 
Court. Bayle Harper has made reply the motion, and find 
that the judgment Bayle Harper should affirmed. 

before stated, there question but that the directors 1931, 
gave their personal notes the bank cover the face value the 
amount notes that were withdrawn from its assets, that all the 
notes have been collected full, and the bank has had the benefit 
this transaction since 1931. also clearly appears from the record 
that the purpose this transaction was render the bank solvent 
and prevent the necessity closing the bank, assessing the stock- 
holders, and that each and every one the stockholders was benefited 
the action the board directors proportion the amount 
stock that each them held the bank. The Master found, “that 
there has been evidence even suggestion that the transaction 
was fraudulent, unfair due any improper motive; that the trans- 
action was solely benefit the Bank and solely detriment the 
Directors excepting for such incidental benefit derived the Directors 
stockholders from the fact that assessment would necessary. 
That all the directors advanced credit the Bank exchanging 
their personal notes for the unbankable notes with the intention 
obtaining reimbursement from the Bank when, as, and the Bank 
should financially able so.” 

admitted that the bank, ever since the directors gave their 
notes for the poor assets, has been sound financially, and for the past 
several years has been paying substantial dividends; that the 30th 
day September, A.D. 1946, the bank showed undivided profits the 
sum $35,434.52 and that the bank declared and paid dividend 
its stockholders the year 1944 and 1945. 

the case Harper State Bank Paw Paw, 300 App. 349, 
47, 48, this Court had before some the questions that 
are this appeal, and there held: “The trial court found 
that the action the deceased and the other directors placing their 
notes the bank aforesaid was order remove objectionable 
paper like amount, and done the instance the Auditor’s office; 
that evidence appeared show prove that the officers the 
bank the time entered into any agreement with the deceased re- 
imburse him from the assets the bank for any losses might sustain 
reason the giving his note. appears that the deceased se- 
cured his advice from the bank examiner, who was agent officer 
the bank, could not act either for the stockholders the Board 
Directors.” 
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contended the appellants that there was not valid: con- 
sideration for the giving their notes the bank. The same question 
was raised Central Republic Trust Co., Evans, 378 58, 
745, that opinion find the following: “But aside 
from these reasons there was valid consideration for the said note. 
The defendants, some them least, were interested the 
Madison Square State Bank. reasons that seemed advisable, 
whether the request Banco, based upon their own judgment, 
they determined make the bank more liquid. This required taking 
out assets and putting money. Appellants received the money from 
the National Bank the Republic and paid Madison Square 
State Bank. has been repeatedly held that notes signed stock- 
holders keep bank going, making voluntary assessment, 


strengthen the credit the corporation, preserve its solvency, 


rest good consideration.” (The Court cited several earlier cases 
the State Illinois and many cases from other states the same effect 
supporting this proposition.) 

Our Statute relative banking corporations vests the affairs 
management the bank board directors, and after the stock- 
holders have eleceted board directors, they stockholders in- 
dividuals, have control over the affairs banking institution. 
also requires that the board directors keep record all their 
transactions and business affairs. Nelson John Colegrove, 265 
App. 488. stated People rel. Greenwood The Board 
Supervisors Madison County, 125 334, 802, 805: 
“The principles announced seem well supported authority. 
Where the law requires records kept, they are the only lawful 
evidence the action which they refer, and such record cannot 
contradicted supplemented parol. The whole policy the law 
would defeated they could rest partly writing and partly 
parol.” the same effect the Village Bellwood Galt, 
504, 152 591. 

the present case there record whatsoever that there was 
any promise the bank refund pay the appellants any money 


any time consideration for giving their notes and taking out the 


undesirable notes the bank, nor there any any oral 
written promise any one reimburse them for what the directors 
did save the credit the bank. 

before stated, the stockholders had authority pass reso- 
lution authorizing the bank refund the appellants the money which 
they had advanced. Under our Statute corporation can act only 
through its board directors and officers. Its property not subject 
the control its members its stockholders. Bloom Nathan 

Equitable principles cannot applied this case because the 
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auditor’s advice out the kindness the stockholders passing 
resolution that the directors reimbursed for the money that they 
advanced save the bank. Their actions were limited those allowed 
law. Knass Madison and Kedzie State Bank, 354 554, 
page 561, 183 836, 840, there stated: “The rule long recog- 
nized and frequently announced this court is, that bank incorpo- 
rated under legislative charter, like other corporations organized, 
has only such powers are expressly conferred the statute under 
which organized and such powers are necessarily implied from 
the specific grant power. Every power that not clearly granted 
withheld. Enumeration powers granted implies exclusion all 
others, and any ambiguity the terms the grant power must 
operate against the corporation and favor the public. power 
claimed withheld, the withholding such power regarded 
prohibition against its exercise.” 

well-known fact that 1931 and 1932, hundreds banks 
were financial difficulty, and their directors were called upon either 
pay cash give bankable notes the bank save from going into 
the hands receivership. most cases the bank issued debentures 
promising repay them for the money that they advanced save 
the bank, if, and when the bank became able pay dividend. This was 
made matter record and was binding upon the bank repay the 
directors for the money they had advanced. seems too bad, under 
the circumstances the present case, that the appellants were not 
properly their legal rights, they could have properly pro- 
tected themselves, for the money that they had advanced. 

our conclusion that the trial court properly held that the ap- 
pellants were not entitled recover, and the decree that court 
affirmed. Decree affirmed. 


Bank Not Permitted Recall Payment Bad Check 


The purpose rules relative conditional credits pay- 
ments give banks reasonable opportunity investigate 
the instrument and the condition the account upon which 
drawn. Hence has been held that when presentment 
made over the counter where the opportunity for investigation 
precedes payment there little reason for the application 
such rules. good reason appears why drawee bank which 
has deliberately paid innocent holder for check the drawee 


NOTE—For similar decisions see Digest (Fifth Edition) 
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was bad, should permitted recall the payment 
plea was conditional. 

this case appears was not the common practice 
defendant bank pay Federal Reserve Bank conditionally 
provisionally for bad checks one day and recall the payment 
deducting the amount from the return made the following day. 
Defendant drawee bank deliberately paid the checks presented 
for payment the Federal Reserve Bank after examining 
maker’s account and finding insufficient. Consequently, 
could not the next day recall such payment withholding 
the amount said checks from subsequent remittance the 
Federal Reserve Bank. There was fraud this case. Nor 
does drawee bank claim mistake oversight. Defendant bank 
seeks the benefit claimed custom without the usage its 
part. not entitled this advantage. The opinion rendered 
the Supreme Court Iowa Orlich Rubio Savings 
Bank Brighton, Rep. (2d) 622, follows: 


Maurice Weisz operated produce business Brighton, Iowa, 
under the name Weisz Produce. bought produce from dealers, 
processed it, and sold quantities buyers Chicago and else- 
where. banked with defendant Rubio Savings Bank Brighton. 
Plaintiff Mitchell Orlich bought and sold poultry and eggs Colfax, 
Iowa, under the name Orlich Produce. 


Counts and plaintiff’s petition allege that about June 1946, 
defendant and Weisz orally agreed Weisz Produce would continue the 
produce business, would pay with checks drawn defendant and would 
deposit all proceeds defendant bank and the bank would pay all such 
checks and the Weisz Produce bank balance should insufficient, 
would finance such purchases accepting demand notes Weisz 
Produce; that both parties performed said agreement until April 11, 
1947; that relying upon the agreement Weisz Produce bought from 
plaintiff four shipments poultry eggs and paid therefor with 
checks: Ex. 2—April 1947, $534.94; Ex. 3—April 1947, 
Ex. 4—April 1947, $2808.54; Ex. 5—April 1947, 
$3013.50; that Weisz Produce thereafter sold the produce profit 


and deposited the proceeds defendant bank; that plaintiff deposited 


his checks First National Bank Colfax and they were forwarded 
through Iowa-Des Moines National Bank Trust Co., Des Moines, 
and Federal Reserve Bank Chicago, defendant bank; that de- 
fendant violation its agreement with Weisz refused payment under 
the pretext the funds deposit were insufficient and wrongfully appro- 


ais 
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priated the Weisz Produce account and set off the same the pay- 
ment its claims; that this was fraud upon plaintiff, was contrary 
equity and good conscience and plaintiff should granted equitable 
that the court should construct and enforce trust upon the 
proceeds received defendant from Weisz Produce resale plain- 
produce and other funds received defendant from Weisz 
Produce between April and and for judgment for the amount 
the checks plus protest fees and general equitable relief. 

Count based upon the theory defendant actually paid the 
Ex. and Federal Reserve Bank Chicago and later wrongfully 
recalled the payment. The other counts are predicated upon the con- 
tention defendant failed pay return each check accepted un- 
accepted within twenty four hours after its receipt. 

Defendant out Weisz Produce account April 11, 1947. Weisz 
disappeared and was adjudicated bankrupt. 

The evidence relied upon plaintiff prove the bank entered 
into the pleaded contract agreement finance Weisz Produce 
wholly circumstantial. Weisz dealt with other bank. was indebted 
defendant time loan secured mortgage the Weisz Produce 
plant and equipment. During the ten months period question the 
bank made Weisz Produce about sixty demand loans averaging several 
thousand dollars. Usually these were paid within few days but one 
more them was outstanding most the time. “These loans were 
based the fact that said had checks coming from commission 
companies Chicago, elsewhere, had produce the process 
delivery and the checks would back pay the notes short 

Weisz and his bookkeeper Marston frequently wrote checks ex- 
cess the balance the Weisz Produce account. sufficient deposits 
cover these had not been made when they arrived mail the bank 
would telephone Weisz Produce that deposit certain amount was 
required and Weisz Marston would make the deposit, either from 
the proceeds sales produce from the proceeds demand loan 
made for that purpose. The records the bank show overdrafts 
but they show about six instances where overdrafts were prevented 
demand notes credited Weisz Produce account one business day 
prior the dates the respective notes. Witnesses for the bank testi- 
fied the discrepancies the dates the notes and credits were due 
largely delayed posting system defendant. “It hap- 
pened once awhile when had cash letter the day before and 
checks came and were opened the cash letter the morning that 
Mr. Weisz either deposited cash, checks borrowed money before the 
books were balanced for the preceding day before the posting was 
done the green sheets. When that was done they were included 
the preceding day’s 
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Weisz had relations with the bank other than customer. 
owned and operated recently enlarged storage and produce plant 
which employed twenty thirty people and deposited about 1,375,000 
during the period question. That required and secured frequent 
loans handle his commitments would not make suspect defendant’s 
dealings with him. Nor was the use demand notes evidence the 
loans necessarily significant. They were well adapted for loans 
few days duration while shipments produce Weisz Produce and 
payments consignees were route. True, there were some instances 
which such notes were credited the bank’s books day advance 
the respective dates the face the notes. was defendant’s 
practice that when checks arrived which would overdraw customer’s 
account was telephoned and given opportunity cover them. 
Possibly the discrepancies dates resulted from that practice. These 
advance credits may have indicated temporary overdrafts such 
occasions. However, this would not furnish substantial proof the 
agreement pleaded plaintiff. Nor would require the bank per- 
mit other overdrafts. Canal Bank Trust Co. Denny, 172 La. 840, 
135 So. 376, 377, states they were not under obligation pay the 
checks “because they had heretofore been the habit allowing them 
overdraw their account times.” See Dolan Danbury State 
Bank, 207 Iowa 597, 601, 223 400. Banks and Bank- 


ing 342, 688, states: custom bank permit depositor 


overdraw may discontinued the bank any time, the ab- 
sence reliance thereon third person.” 


Although plaintiff points some others, the foregoing are the 


main circumstances relied upon showing the pleaded agreement that 
the bank would finance all purchases Weisz Produce and pay all 


checks for produce. Opposed this evidence testimony repre- 


sentatives the bank that such contract agreement nor 
any agreement with reference financing Weisz Produce paying 
checks drawn Weisz Produce account, the funds the account 
were, insufficient. Plaintiff relies largely upon Pascoe Franklin 
County State Bank, 217 Iowa 205, 251 63. Defendant cites 
Andrew Waterville State Bank, 205 Iowa 888, 219 53. the 
Pascoe case there was direct well circumstantial evidence the 
bank’s agreement finance the purchases customer who was also 
officer and director. Here all the direct evidence was the contrary 
and the circumstances were not inconsistent therewith. The trial court 
found plaintiff had failed establish the contract agreement pleaded 
him. conclude this finding was correct. 


II. Plaintiff contends the deposits Weisz Produce the proceeds 
the resale the produce secured from plaintiff were special deposits 
for the purpose paying plaintiff’s checks and defendant could not 
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legally divert such deposits any other purpose. have already 
held the record does not show any agreement that defendant would 
finance purchases Weisz Produce. Nor was there proof any 
specific directions agreement that any deposit funds Weisz 
Produce should applied this purpose. The deposits were general, 
not special, and were not limited the purpose paying for produce 
purchased from plaintiff. Andrew Waterville Savings Bank, 205 
Iowa 888, 219 53; Bielen Central Nat. Bank, 224 Iowa 19, 
27, 276 25; Andrew Union Sav. Bank Trust Co., 220 Iowa 
Hence the character the deposits did not make wrongful their appli- 
cation other obligations Weisz Produce. 


III. Plaintiff contends defendant actually paid the checks Exhibits 
and Federal Reserve Bank Chicago and later wrongfully re- 
the payment withholding from subsequent remittance 
that bank. Defendant bank was not member the federal reserve 
system but Federal Reserve Bank sent items drawn Rubio Savings 
Bank direct that bank for collection and remittance. These were 
mailed defendant bank each banking day cash letter. Defendant 
bank would remit draft, returning such items did not pay and 
deducting from the draft accordingly. For form cash letter see 
Leach Farmers Merchants Sav. Bank, 207 Iowa 471, 220 10. 

The checks, Exhibit for $534.94, and Exhibit for $891.31 had 
been endorsed blank plaintiff and deposited his account First 
National Bank Colfax. That bank endorsed and forwarded them 
Iowa-Des Moines National Bank, Des Moines, which turn endorsed 
and forwarded them Federal Reserve Bank Chicago, which 
April 1947, endorsed them and forwarded them mail defendant 
Rubio Savings Bank cash letter which contained items totaling 
$12,640.88, all which were drawn upon defendant bank. This cash 
letter reached defendant bank April 10, 1947, M., and after 
banking hours. was opened April 11, 1947. 

While these checks were proceeding through channels defendant 
bank two checks for $6,500 and $5,000, respectively, made Acme 
Farm Products Co. Weisz Produce and deposited the latter 
defendant bank were route through channels the Chicago bank 
upon which the same were drawn. April and April defendant 
was notified wire that these Acme checks had been protested and 
were being returned defendant. The protested Acme checks arrived 
mail defendant bank April and the letter containing them was 
opened and its contents examined before the cash letter from Federal 
Reserve Bank was opened. 

The balance the Weisz Produce account was then $419.61. Had 
the protested Acme checks been then charged against Weisz Produce 
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account would have been overdrawn about $11,000. Defendant 
not large bank and the several representatives active charge its 
affairs were familiar with the various accounts. 


Ella Luithly, defendant’s teller and bookkeeper, serviced the mail 
April 11. She followed her practice opening last the cash letter 
from the Federal Reserve Bank. This contained, among others, the 
two checks, Exhibits and fastened them the Federal 
Reserve letter with paper clip. did that because found checking 
the ledger sheets that the Weisz Produce account didn’t have enough 
pay The cash letter with the two checks fastened was 
laid aside the counter. then proceeded ahead and post the 
checks and deposits persons the bank, using the checks that came 
from the cash letter except these two and any other that might have 
been bad, and posted those checks people’s individual ledger ac- 
counts. Later that day protested these two checks had laid aside. 
The notation ‘4-11-47, Ella Luithly, Notary Public’ appears 
writing. Later someone put the protest and the amount fees.” 

The same day, April 11, defendant telephoned Weisz Produce and 
told Marston (Weisz was Chicago) deposit $13,000 was re- 
quired. Marston deposited $7,991.01. Defendant then charged the 
two protested Acme checks the Weisz Produce account and closed it. 
showed overdraft $3,097.84. Defendant held unpaid notes 
Weisz except those secured the mortgage upon his plant and 
equipment. The same day, April 11, defendant returned mail 
Federal Reserve Bank, the tab top portion the cash letter, to- 
gether with draft full payment its items, including payment for 
the checks, Exhibits and This arrived the Federal Reserve 
Bank April 12. The copy the cash letter was stamped: “Paid April 
12, 1947” and “Remittance Received April 12, 1947 too late for 
clearings.” 

Saturday, April 12, defendant mailed Federal Reserve Bank the 
tab the cash letter received that day with draft therefor. From this 
draft was deducted the amount the two checks, Exhibits and 
With the draft defendant enclosed the two checks with records and 
notices protest. The letter reached the Federal Reserve Bank April 
14, too late for clearings. The Federal Reserve Bank made objec- 
tion the deduction. 


Generally speaking, when bank has credited for deposit paper 
drawn another bank and proves uncollectible, may charge 
back the depositor. But when check deposited the bank 
which drawn, the bank may reject refuse pay it, receive 
conditionally, but unqualifiedly accepts the check for deposit 
may not thereafter, the absence fraud collusion, repudiate the 
transaction. S., Banks and Banking, 284, pp. 590, 592; 
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Am. Jur. 327, Banks and Banking, 457; American National Bank 
Miller, 229 517, Ct. 883, Ed. Cohen First 
when bank upon which check drawn receives from another bank 
for payment, the sending mail the drawee bank valid draft 
therefor constitutes payment. Bank Commerce Reis, 253 Ky. 648, 
Am. Jur. '774, Payment 85. The situation has been regarded the same 
though the check had been paid cash over the counter. Leach 
Citizens’ State Bank Arthur, 203 Iowa 785, 211 522; 
Leach v.-Iowa State Sav. Bank, 202 Iowa 894, 898, 211 517. 

Defendant pleaded custom and usage banks, recognized 
Federal Reserve Bank, that payee banks return cash letters condition- 
ally with full payment therefor and deduct uncollectible items the 
draft for the cash letter the next day. officer Federal Reserve 
Bank who testified this point was asked whether Federal Reserve 
Bank permitted this. answered, wish you would change ‘we per- 
mit’—how can prevent it? raise objection.” testified also, 
correctly, that some states permit this legislation. See Law 
Rev. 140. There was such legislation Iowa that time and 
need not consider Ch. 225, A., which was subsequently adopted. 

officer defendant bank testified was defendant’s common 
practice pay Federal Reserve Bank full for all checks sent for 
payment each day and deduct for the bad ones the next day. However, 
the record the contrary. There are evidence four cash letters 
and returns made between April and April 15, 1947. These show 
approximately thirteen deductions for “ret. checks” and “ret. pro- 
tested checks” each which deductions, except for Exhibits and 
was made from the draft Federal Reserve Bank for the current cash 
letter. other words, these two checks are the only ones shown the 
record during this period, have been paid Federal Reserve Bank 
the draft with the return for the current cash letter and have been 
deducted from the draft with the return for the following day. Hence 
appears was not the common practice defendant bank pay 
Federal Reserve Bank conditionally provisionally for bad checks 
one day and recall the payment deducting the amount from the re- 
turn made the following day. Usage habitual customary practice. 
Restatement the Law, Contracts 245; Milroy Chicago St. 
Ry. Co., Iowa 188, 194, 276. Defendant seeks the bene- 
fit claimed custom without usage its part. 
this advantage. 

The purpose rules relative conditional credits payments 
give banks reasonable opportunity investigate the instrument 
and the condition the account upon which drawn. Hence has 
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been held that when presentment made over the counter where the 
opportunity for investigation precedes payment there little reason 
for the application such First National Bank Portland 
Noble, 179 Or. 26, 168 354, 169 1426. good reason 
appears why drawee bank which has deliberately paid innocent 
holder for check the drawee knew was bad, should permitted 
recall the payment the plea was conditional. 


Defendant cites Goeman Livestock Bank, 238 Iowa 1088, 
528, Bellevue Bank Allen Kimberly Security Nat. 
Bank, 168 Iowa 150 1076. Neither case involved the col- 
lection check payable the bank. the Goeman case draft 
payable through the bank was forwarded for collection. the Bellevue 
Bank case was note payable the bank. each case defendant 
bank received from the maker the instrument check based upon 
fraudulent deposits. each the bank discovered the fraud, promptly 
cancelled the credit and recovered the instrument the same day. the 
Goeman case the conditional credit was never sent the forwarding 
bank. the other case the draft was cancelled wire before the 
Bellevue Bank knew its existence. The Bellevue Bank case turned 
upon the finding The Security National Bank was misled the fraud 
the debtor. may observed contrary result was reached 
Security National Bank Sioux City Old Bank, Cir., 
241 


Defendant Bank the Goeman case was the correspondent for 
many other banks. The items sent were upon various banks 
throughout the country which necessarily could not handled expedi- 
tiously returns from drawee banks were awaited. The decision was 
based upon contract credit items conditionally, well upon 
custom. 

Neither cited case here point. this case there was fraud. 
Nor does defendant claim mistake oversight. argument states: 
“The testimony shows they never intended pay them charge them 
against Weisz Produce. Instead they were ‘noted’ for protest the day 
they arrived.” sufficient answer that defendant deliberately 
paid the checks after examining Weisz Produce account and 
insufficient. The circumstances overwhelm its contention that al- 


though its act paying was voluntary and considered did not intend 


the draft constitute payment. 


our conclusion the trial court erred denying plaintiff re- 
covery for the two checks, Exhibits and Count his petition. 


IV. Plaintiff contends defendant failed and refused pay any 
the checks return them accepted non-accepted the forwarder 
within twenty four hours after delivery and liable plaintiff 
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acceptor under section 541.138, Code Iowa 1946, 
have already held defendant liable upon checks, Exhibits and and 
need not consider this contention applied said checks. The record 
shows defendant caused Exhibits and protested returned 
Federal Reserve Bank within twenty four hours after their delivery 
defendant. Hence there factual basis for this contention 
plaintiff. The trial court correctly held.. The legal questions pre- 
sented need not determined. 

The cause affirmed except Count plaintiff’s petition, 
which reversed and remanded with instructions for the entry 
judgment favor plaintiff and against defendant upon the checks, 
Exhibits and with interest and costs. The costs this appeal are 
ordered taxed one half appellant and one half appellee. 

Affirmed part, reversed part, and remanded. 


All Justices concur except MANTZ, J., not sitting. 


‘ 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Maker Ratified Alleged Forgery Promissory Note 


Johnson Crown Finance Corporation, St. Louis Court Appeals, Missouri, 
222 Rep. (2d) 525 


The negotiable instrument law provides that where signature 
forged made without the authority the person whose signa- 
ture purports be, wholly inoperative, and right retain 
the instrument, give discharge therefor, enforce payment 
thereof against every party thereto, can acquired through under 
such signature, unless the party against whom sought enforce 
such right precluded from setting the forgery want au- 
thority. other words, forged signature imposes liability upon 
the party whose name has been forged, even holder due course, 
unless the party estopped set the forgery has subsequently 
ratified it. But the party does ratify the forgery with full knowledge 
the facts, thereby makes the note his own; and accepts 
and pays holder for value, his payment that event 
voluntary and may not recovered back. 

this case plaintiffs, husband and wife, purchased number 
articles furniture from furniture company. The latter negotiated 
note for the unpaid balance and carrying charges finance com- 
pany. The husband subsequently paid the note, though maintaining 
that his signature and that his wife the note were forged. 
admitted fact that plaintiffs were indebted for the unpaid bal- 
ance the price the furniture. Their only complaint was over 
the amount the carrying charge. was held that the note was 
forgery, the husband thereby ratified acting behalf both 
himself and his wife, and payment made under such circumstances 
not subject recovered back. Whatever the infirmity the 
note, plaintiffs concededly owed the debt evidenced which now 
discharged payment the note. 


Action Daniel Johnson and Grace Johnson against the 
Crown Finance Corporation, corporation, recover certain sum 
which they had paid defendant discharge note which they 


NOTE—For decisions see Digest (Fifth Edition) 593. 
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claimed that their signatures makers had been forged, and for punitive 
damages. From averse judgment, the plaintiffs appeal. 

Judgment affirmed. 

Frank Mashak, St. Louis, for appellants. 
Eli Seigel, St. Louis, for respondent. 


BENNICK, action plaintiffs, Daniel 
Johnson and Grace Johnson, recover from defendant, Crown 
Finance Corporation, the sum $377.06 which they had previously paid 
defendant discharge promissory note which they claim that 
their signatures makers had been forged. There was further prayer 
for punitive damages the sum $5,000. the close all the evi- 
dence the court sustained defendant’s motion for directed verdict. 
Judgment was entered accordingly; and following unavailing motion 
for new trial, plaintiffs gave notice appeal, and subsequent steps 
have caused the case transferred this court for our review. 

The case grows out transaction between plaintiffs and the Lake 
Music Company August 1947. 

that date plaintiffs purchased number articles furniture 
for the aggregate amount, including sales tax, $453.90. Their dealings 
were with Andrew Lake, the owner the store. They made two 
down payments totaling $100, which left them indebted their account 
the sum $353.90. 

Two copies the invoice were introduced evidence, the original 
defendant’s Exhibit and the carbon copy plaintiffs’ Exhibit 
addition listing the several items the account, the invoice bore 
notation purporting indicate that the balance due would pay- 
able fifteen monthly installments $27.20 each. the bottom 
the invoice was further notation “Received Good Order By”, fol- 
lowed blank line for the purchaser’s signature. such signature 
appears the invoice, although plaintiffs admit that the furniture was 
received. 

Notwithstanding the lack any signature either the original 
the carbon copy the invoice, both plaintiffs testified that the time 
their purchase the furniture they signed their respective names 
the blank line following the notation “Received Good Order By”. 
However plaintiff Grace Johnson, after she had compared the carbon 
copy with the original and had noted the absence signatures both, 
effect admitted that she had been mistaken her testimony that 
she and her husband had signed the invoice. Both plaintiffs denied that 
they had signed any promissory note chattel mortgage that any 
other occasion. 

About two weeks after their purchase the furniture plaintiffs re- 
ceived letter from defendant, Crown Finance Corporation, stating that 
had bought their account from the Lake Music Company, and that 
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all further payments should made it. Accompanying the letter was 
card advising them that commencing September 1947, they would 
obligated for fifteen monthly payments $27.19 each, except for the 
final payment, which would $26.19. There significance 
attached the discrepancy one penny the respective calculations 
the amount the monthly payments. 

After such letter was received, plaintiff Daniel Johnson went 
defendant’s office and complained that the carrying charge was excessive. 
appears that the principal sum $353.90 still due the price 
the furniture there had been added carrying charge $52.95. Johnson 
was referred Lake, who agreed pay part the carrying charge, 
and thereupon sent defendant his check for $22.07, which amount was 
credited the first payment the account. From then plaintiffs 
made their monthly payments until March 10, 1948, when Johnson again 
went defendant’s office and paid the entire balance the 
amounting $245.11. This meant that all told and his wife had paid 
defendant the sum $377.06, which the amount they seek recover 
this action. 

day previously, preparatory paying the account full, 
Johnson had consulted one Otto, defendant’s manager, regard the 
rebate would receive discharged the entire obligation before the 
remaining installments had accrued. According Johnson’s testimony, 
and Otto became involved argument, the course which 
Otto waived paper before him and inquired the signature the 
paper was his. Johnson replied that was not, and asked permit- 
ted see the paper again, but was refused. 

When Johnson paid the account full March 10, 1948, asked 
for all the papers and was given note and chattel mortgage purportedly 
executed August 1947, him and his wife, plaintiff Grace John- 
son, and signed Lake witness. The note was for the face amount 
$406.85 (representing the unpaid balance $353.90 plus carrying 
charge $52.95), payable fifteen monthly installments. Both the 
note and chattel mortgage are single printed form, with perforated 
line separating the two. Each instrument was separately executed, the 
chattel mortgage blank, and the note complete except that the payee 
was not named otherwise indicated the face the instrument. 
However there question raised regarding the note’s negotiability, 
and bears the back the indorsement without recourse Lake Music 
Company Andrew Lake, owner. the face both instruments 
defendant’s stamp reciting payment full March 10, 1948. 

Lake testified that both the plaintiffs signed the note and chattel 
mortgage his presence the time their purchase the furniture, 
and that thereupon called defendant and arranged negotiate the 
note was his custom most cases. Otto, defendant’s manager, 
testified that his company purchased the note August 1947, and 
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that the time purchase had knowledge any infirmity the 
note. The evidence showed that defendant paid for the note with its 
check for $339.68, which represented the amount the unpaid balance 
the price the furniture less which was retained reserve 
the event the account should not paid. Otto testified further that 
plaintiffs were all times advised that defendant held their note, and 
that Johnson’s only complaint, when called the office, was re- 
gard the amount the carrying charge. corroborated the ‘fact 
that before paying the note March 10, 1948, Johnson denied that 
and his wife had executed it, but nevertheless went ahead and paid the 
balance due full. 

have already indicated, the only controversy between plain- 
tiffs and defendants after the latter had acquired the account had been 
with respect the carrying charge. According Johnson’s testimony, 
Lake had said there would interest carrying charge; and Lake 
admitted that when informed plaintiffs that the balance the ac- 
count would payable fifteen monthly installments $27.20 each, 
did not specifically explain that such amount included carrying 
charge. When the account was paid before all the installments 
had accrued, defendant allowed plaintiffs rebate $7.72 the carry- 
ing charge, and again referred Johnson Lake, who issued him check 
for still further refund $14. Lake testified that both occasions 
when Johnson had come the store complain, had tried explain 
the necessity for adding carrying charge the unpaid account, and 
that had agreed make the two refunds, the one $22.07 and the 
other $14, rather than have dissatisfied customer. 

their petition, after reciting the facts regarding their purchase 
the furniture and their subsequent payment the account full, plain- 
tiffs charged that defendant had knowingly, wrongfully, and fraudulently 
represented them that had purchased their note when knew that 
the note was forgery, and that the result such misrepresentation 
had collected and received from them the sum $377.06 which 
was not legally entitled. 


For its answer defendant alleged that had purchased the note be- 
fore maturity the first installment for good and valuable considera- 
tion; that had become holder due course; and that the note was 
forgery, which specifically denied, plaintiffs, paying the same, had 
adopted, recognized, acknowledged, and ratified the note 
estopped from claiming that was not their legal obligation. 

Plaintiffs’ chief contention that the court erred directing ver- 
dict favor defendant. the contrary, they insist that the ques- 
tion whether their respective signatures had been forged the note 
was properly matter for the jury determine. 

The negotiable instrument law provides that where signature 
forged made without the authority the person whose signature 
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purports be, wholly inoperative, and right retain the instru- 
ment, give discharge therefor, enforce payment thereof 
against any party thereto, can acquired through under such signa- 
ture, unless the party against whom sought enforce such right 
precluded from setting the forgery want authority. Sec. 3039, 
Mo. 1939, Mo. 3039. other words, forged signature 
imposes liability upon the party whose name has been forged, even 
holder due course, unless the party estopped set the 
forgery has subsequently ratified it. German-American Bank 
Barnes, Mo. App., 185 1194; S., Bills and Notes, 493. 
But the party does ratify the forgery with full knowledge the facts, 
thereby makes the note his own; and accepts and pays 
holder for value, his payment that event voluntary and may 
recovered back. S., Bills and Notes, 467. 

will recalled that plaintiffs testified that they signed only one 
paper the time their purchase the furniture, and that the paper 
which they signed was the sales invoice. However when both the original 
and their own carbon copy the invoice were introduced evidence, 
their signatures appeared neither, which would strongly indicate that 
was actually the note they signed. Nevertheless they denied the execu- 
tion the note, that the issue forgery would have been for the 
jury except for proof ratification. But even taking plaintiffs’ testi- 
mony its face value, there was evidence whatever support 
their charge that defendant knew that the note was forgery had 
reason suspect any such infirmity. Furthermore admitted 
fact that plaintiffs were indebted for the unpaid balance the price 
the furniture. Their only complaint was over the amount the carrying 
charge. true that when Johnson finally undertook pay the bal- 
ance the account, denied his signature the paper which was ex- 
hibited him and which proved the note, but notwithstanding 
this fact recognized the obligation and paid the account full. the 
note was forgery, thereby ratified acting behalf both him- 
self and his wife, and payment made under such circumstances not 
subject recovered back. Whatever the infirmity the note, plain- 
tiffs concededly owed the debt evidenced, which now discharged 
payment the note. This not case where they were deceived de- 
frauded into paying something they did not owe. They had cause 
action for submission the jury, and the court ruled properly di- 
recting verdict for defendant. 

The remaining points have with matters arising connection 
with the admission and exclusion evidence. 

Plaintiffs challenge the action the court overruling their objec- 
tion the admission testimony relative the form letter which de- 
fendant sent them upon its purchase their account. Plaintiff Daniel 
Johnson had testified the receipt such letter advising that 
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defendant had purchased their account, but claimed that the letter had 
been lost destroyed. When defendant’s witness Otto was the stand, 
testified that such letter was sent accordance with the usual 
course business, and then was asked state whether the particular 
letter had been written special form which was asked identify. 
Plaintiffs objected that proper foundation had been laid for the ad- 
mission the form letter the absence showing that had been 
Otto himself who had sent the letter The court very prop- 
erly overruled the objection. will recalled that Otto was defendant’s 
manager charge all its activities, and was therefore competent 
witness testify regarding the method employed notifying customers 
the purchase their accounts, and identifying the form letter used 
for such purpose. Welch-Sandler Cement Co. Mullins, Mo. App. 
86. 

Plaintiffs next complain the court’s action allegedly limiting 
their cross-examination witness Otto with respect whether was 
his practice examine notes which his company purchased from its 
customers. The transcript reveals that instead sustaining defendant’s 
objection such line interrogation, the court actually overruled it. 
true that the court none the less displayed certain measure 
impatience with the scope the inquiry, there nothing reflected 
the face the record warrant appellate consideration. 

For their last point plaintiffs assign error the court’s refusal 
permit them introduce specimens both their own handwriting and 
that defendant’s witness Lake. 


During the course plaintiffs’ case chief their counsel had each 
them write his her name several times slip paper identified 
plaintiffs’ Exhibit Each the plaintiffs was shown the exhibit, 
and each them testified the authenticity their respective signa- 
tures. The purpose, course, was afford standard for comparison 
the disputed signatures the note with the genuine signatures 
the exhibit support plaintiffs’ contention that the note was forgery. 

During Lake’s cross-examination, and after had denied had 
forged plaintiffs’ signatures the note, was asked plaintiffs’ coun- 
sel write each name several times slip paper identi- 
fied plaintiffs’ Exhibit The admitted purpose this instance was 
persuade the jury, not only that the note was forgery, but that Lake 
was the one who had perpetrated the forgery. 

defendant’s objection the court excluded both such exhibits, 
and have doubt that its action was correct. 

Both common law and statute, Sec. 915, Mo. 1939, Mo. 
1915, provision made for the admission evidence genu- 
ine writings for the purpose comparison with disputed writings. While 
the statute has liberalized the rule common law, State Pace, 269 
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Mo. 681, 192 428, has not gone far authorize the intro- 
duction writings prepared under such circumstances were the two 
exhibits the present case. 


the general rule that where the genuineness person’s hand- 
writing dispute, cannot offer his own behalf other specimens 
his handwriting made after the controversy arose for the very purpose 
being used standards with which compare the disputed hand- 
writing. The obvious reason that the temptation would too great 
that change disguise his handwriting intentionally, Springer Hall, 
Mo. 693, 697, Am. Rep. 598; and generally speaking, unless the 
specimen was written the ordinary course business, con- 
fined for his standard comparison handwriting antedating the in- 
ception the controversy negative any idea that had manu- 
factured evidence for himself. course all the more imperative 
that not permitted write something during the trial itself 
part his own case and submit such specimen standard for com- 
parison. Evidence, 617c; Am. Jur., Evidence, sec. 746. 


follows, therefore, that plaintiffs’ Exhibit the paper upon which 
they had written their own signatures, was plainly self-serving and in- 
admissible. Plaintiffs’ Exhibit the paper upon which the witness Lake 
had been asked write each name, was likewise inadmissible, 
but for another reason. While has been said that the statute indirectly 
implies the right disprove disputed writing comparison the 
same with other writings alleged forger, St. Louis National Bank 
Hoffman, Mo. App. 203, the writings person who has not been 
charged with having been any way connected with the forgery cannot 
introduced for comparison. Cook Strother, 100 Mo. App. 622, 
175. this case the issue was whether the signatures appearing 
the note were the genuine signatures plaintiffs themselves, and 
this end any their own handwriting, not made for the express pur- 
pose being used evidence, would have been admissible standard 
for comparison. But there was issue under the pleadings whether 
Lake was guilty the alleged forgery; and while true that any evi- 
dence purporting show that Lake had placed the two signatures 
the note would have supported plaintiffs’ claim that they themselves 
had not executed it, such question would have obviously extended far 
beyond the issue that defendant was called upon defend. 


The judgment rendered the circuit court should affirmed; and 
the Commission recommends. 

PER CURIAM.—The foregoing opinion BENNICK, C., 
adopted the opinion the 

The judgment the circuit court is, accordingly, affirmed. 


ANDERSON J., and HUGHES and McCULLEN, JJ., concur. 
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Treasury Check Issued Deceased Person 


Dresser United States, District Court, Oklahoma, Fed. 
Supp. 993 


general rule that the issuance check deceased per- 
son void and without effect. However, that rule has application 
checks issued the Treasury the United States deceased 
the Comptroller authorized issue regulations governing the pro- 
cedure for administrative appropriation and fund accounting the 
several departments the government. keeping with such au- 
thority there have long been regulations controlling the payment 
treasury check issued deceased person; and under such regula- 
tions the check considered valid permit its payment the 
legal representative the deceased. 


Action Laurence Dresser, executor the estate LaVera 
Dresser, deceased, against the United States for the recovery $2,326.34 
additional interest alleged due overpayment income tax. 

Judgment for plaintiff the amount $207.94. 

Conner, Winters, Lee Randolph, ,Tulsa, Oklahoma, for plaintiff. 

Whit Mauzy, United States Attorney, Northern District Okla- 
homa, Tulsa, Oklahoma, for defendant. 


District Judge—1. This action Laurence 
Dresser, executor the estate his wife, LaVera Dresser, deceased, 
against the United States for the recovery $2,236.34 additional inter- 
est alleged due the estate overpayment income tax the 
amount $29,135.74, allowed the Commissioner Internal Revenue 
for the calendar year 1943. More than six months elapsed after filing 
proper claim and the date payment before the bringing the suit. 
The Court has jurisdiction under U.S.C.A. 3772 (a) (1) (2) and 

The Overpayment Income Taxes. 

For the calendar year ended December 31, 1943, LaVera Dresser 
filed with Jones, Collector Internal Revenue for the District 
Oklahoma, individual income tax return showing total tax due 
$29,711.49. There was credited against that amount total estimated 1943 
tax payments $27,000 leaving balance $2,711.49, remittance for 
which was submitted with the return received the Collector March 
15, 1944. 

The Bureau Internal Revenue notified LaVera Dresser 
October 25, 1945, proposed overassessment income tax for the 
year 1943 and the taxpayer was requested file claim for refund. 


NOTE—For similar decisions see Digest (Fifth Edition) 284. 
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Such claim was filed February 20, 1947, for the amount 
135.74 with interest the executor the estate the taxpayer. 


Prior the refund, Mrs. Dresser died January 13, 1946. The 
check for the claim was issued thereafter September 23, 1946, and 
shortly thereafter forwarded the Bureau Internal Revenue 
Washington, the office the Collector Oklahoma City, for 
delivery the taxpayer. The check was made payable the deceased 
and was for the sum $33,192.70, which $29,135.74 was principal and 
$4,056.96 interest. The usual form letter addressed Mrs. Dresser, 303 
Oklahoma Natural Building, Tulsa, Oklahoma, the address given the 
taxpayer the 1943 return, stating that the check was being held 
that office, was mailed the Collector’s office October 1946. Simi- 
lar form letters addressed were mailed, one October 18, 1946, and 
one November 15, 1946, the latter letter requesting that the tax- 
payer could not sign statement the form letters that the taxpayer 
was not indebted the United States that she advise order that 
proper disposition could made the check. The other letters were 
not returned the Collector’s office. This last letter was acknowledged 
February 26, 1947, the attorney for the plaintiff and the same 
time the attorney advised claim for refund would filed that day. 
this letter the attorney, the Collector was notified for the first time 
the death Mrs. Dresser. 


The plaintiff moved into 303 Oklahoma Natural Building 1937, 
and maintained office that location until July 1946, which 
time moved the fourth floor the same building and there re- 
mained until September 13, 1946, when moved his office the 
Masonic Building, Tulsa, Oklahoma. 

The Collector’s office required return refund checks the 
Commissioner Internal Revenue Washington, within ninety 
days after receipt delivery has not been effected such period. The 
check question was returned the Bureau Internal Revenue 
December 13, 1946, the reason assigned therefor being that had not 
been possible locate the taxpayer, the Collector’s office having had 
reply the notices regarding the check. 

The Collector Internal Revenue Oklahoma February 28, 
1947, notified the attorneys representing the plaintiff that the check had 
been returned the Bureau for safekeeping and that would neces- 
sary for the executor write the General Accounting Office, Wash- 
ington, concerning the refund. Under date May 1947, the 
Deputy Commissioner Internal Revenue, letter, notified the plain- 
tiff’s attorneys that the refund check was being held for safekeeping 
and that the executor should submit informal claim the General 
Accounting Office for the check. The plaintiff forwarded the General 
Accounting Office informal claim for the check May 13, 1947. The 
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General Accounting Office, August 28, 1947, requested evidence 
the appointment plaintiff executor which was furnished and 
October 21, 1947, plaintiff was notified that the check had been returned 
the Collector for delivery and delivery was then made the plaintiff. 
The check delivered was the same had been issued LaVera 
Dresser but when delivered bore the notation, October 1947, that 
“payment hereof may made the usual manner the endorsement 
Laurence Dresser Executor the Will LaVera Dresser, 
deceased. Lindsay Warren, Comptroller General the United States, 
John Palcho.” The Collector delivered the check plaintiff 
October 21, 1947, and plaintiff cashed the same day. 

The plaintiff was aware the filing the income tax return 
his wife, having been filed family partnership basis. Upon dis- 
allowance such basis, additional assessment was made against the 
plaintiff and the overpayment determined favor Mrs. Dresser. 
had full knowledge that refund was due his wife from the date 
the disallowance the family partnership return basis about 
October 25, 1945, and further, that refund would due his wife. 
The Income Tax Division the Internal Revenue Bureau the Col- 
lector’s office had knowledge the death Mrs. Dresser until the 
day heretofore found unless the preliminary notice the estate tax upon 


the estate Mrs, Dresser, deceased, filed with the Collector Okla- 
homa City February 1946, the plaintiff executor, and which 
was returned him from such office February 13, 1946, considered 
notice her death. While notice all matters pertinent estate 
taxes not notice the government income tax matters involving 
preceding years. 


The action additional interest for the period from the 
date the issuance the check for refund the date the delivery 
the check the executor which date the plaintiff executor contends 
the first day the refund was paid payable. 


Conclusions Law 


Interest may not allowed against the United States except 
where interest has been agreed upon authorized contractual obliga- 
tions, where authorized Act Congress. United States rel. 
Angarica DeLaRua Bayard, 127 251, Ct. 1156, Ed. 
159; United States North Carolina, 136 211, Ct. 920, 
Ed. 336; United States North American Transportation Trading 
Co., 253 330, 336, Ct. 518, Ed. 935; Seaboard Air Line 
Railway Co. United States, 261 299, 304, Ct. 354, Ed. 
firmed 281 344, Ct. 294, Ed. 891; Reed Howbert, 
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absence such authority, interest does not run against the government 
notwithstanding delay default Smyth United States, 
302 329, 353, Ct. 248, Ed. 294, 114 807; Albrecht 
United States, 329 599, 605, Ct. 606, Ed. 532; United 
States New York Rayon Importing Co., Inc., 329 654, 660, 
Ct. 601, Ed. 577; United States Certain Lands, 
Mo., Supp. 199, affirmed 329 599, Ct. 606, Ed. 532; 
Busser United States, supra; Huntley Southern Oregon Sales, Inc., 
Cir., 104 153, 154. 

The right collect interest from the United States matter 
grace and all the conditions required the statute before interest 
allowed must performed before any interest due paid. Tillson 
United States, 100 43, 46, Ed. 543; Girard Trust Company 
United States, 270 163, 169, Ct. 229, Ed. 524; United 
States New York Rayon Importing Co., supra; Anglin Stevenson 
United States, Cir., 160 670, certiorari denied 331 834, 
313; Blair United States rel. Birkenstock, App. 376, 
679; United States Botany Worsted Mills, Cir., 880; United 
Ct. 294, Ed. 891. 

The applicable statute allows interest upon refunds the rate 
six per cent per annum. Interest allowed from the date the over- 
payment date preceding the date the refund check not more than 
thirty days, such date determined the Commissioner, whether 
not the check accepted the taxpayer after tendered. 
(a). The statute does not authorize computation interest the 
date the delivery. Pugh Ladner, Pa., Supp. 604. 


the general rule that the issuance check deceased 
person void and without effect. Bergman Avenue State Bank, 284 
App. 516, United States Coffeyville First Nat. 
that rule has application checks issued the Treasury the 
United States deceased persons. Under the authority 
and 52(f), the Comptroller authorized issue regulations 
governing the procedure for administrative appropriation and fund ac- 
counting the several departments the government. keeping with 
such authority there have long been regulations controlling the payment 
treasury check issued and under such regula- 
tions the check considered valid permit its payment the 
legal representative the deceased. Title Code Federal Regula- 
tions, Sec. 6.1, seq., and particularly Sec. 6.2(b), promulgated May 
22, 1922. 


The plaintiff had full knowledge the overassessment from the 
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time the notice thereof and the issuance and time the issuance 
the deceased the check for payment the refund; and having such 
knowledge may not fail take the steps required for the payment 
the treasury check pursuant the regulations, and thereby impose 
greater burden interest upon the United States. While the doctrine 
estoppel has never been applied claims for interest upon refund 
taxes under such circumstances, has been applied the claim for 
overpayment taxes. See Ryan Alexander, Cir., 118 744, 
748, certiorari denied 314 622, Ct. 72, Ed. 500; Muir 
United States, Supp. 619, Ct. Cl. 150. 

The parties concede that there was miscalculation interest the 
amount $207.94 and judgment for the plaintiff will entered this 
amount. 

Judgment will entered accord with these findings fact and 
conclusions law this the date their filing, the 23rd day 
April, 1949. 


Holder Checks Denied Recovery Against Maker 


Sasner Ornsten, District Court Appeal, California, 209 Pac. Rep. (2d) 


Where the time delivery checks him, holder had knowl- 
edge the fact that these checks were without any consideration 
and were the result indebtedness for money lost gambling 
game, holder was denied recovery against the maker. 


Appeal from Superior Court, Los Angeles County; Frank Swain, 
Judge. 

Action Sasner against Edward Ornsten recover 
three checks. From the judgment, plaintiff appeals. 

Judgment affirmed. 

Hindin, Weiss and Girard, Los Angeles, for appellant. 

appearance for respondent. 


WHITE, Presiding action plaintiff against 
defendant three checks executed the latter, two being made pay- 
able one Lou Stein and the third “Cash” and delivered Stein. 
The uncontroverted evidence showed that the checks were given 
Ornsten Stein payment gambling debts. The evidence further 
showed that Stein endorsed the checks and negotiated the same plain- 
tiff, who instituted this action recover the amount said checks 
the total sum $5,014. 

his answer defendant alleged that plaintiff was not holder 


NOTE—For similar decisions see Digest (Fifth Edition) 654. 
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due course the checks that received the same with full. notice 
and knowledge that they were given evidence alleged indebtedness 
for money lost him said Lou Stein gambling game the 
county Los Angeles. 

The court found that the plaintiff was not holder due course 

the checks and rendered judgment for defendant. From such judgment 
plaintiff prosecutes this appeal. 
has filed brief and appellant concedes that there 
any competent evidence the record upon which the court could right- 
fully base finding that was not holder due course, then the 
judgment should affirmed. The sole question presented therefore, 
whether the record contains sufficient evidence support the finding 
the court that appellant was not holder due course. 

Epitomizing the factual background which gave rise this litigation 
the record discloses that the time the checks question were issued, 
April and 16, 1946, was manager the Coral Isle Cafe 
Los Angeles County. that time the cafe was owned 
brother and Phillip and Lou Stein, the last named being the payee 
the checks question. With reference the circumstances under 
which received the checks from the payee thereof plaintiff testified 
that eleven months prior receipt the checks loaned, about eleven 
months prior that, $7400 Mr. Stein. The checks were handed 
payment.” That the balance then due the foregoing loan was 
$6,300. There was introduced into evidence cancelled check showing 
payment thereby from plaintiff Lou Stein the foregoing sum 
$7,400. 

Respondent testified that three successive days during which pe- 
riod the checks were issued played gin rummy with Lou Stein and 
one Cosgrove. That the games lost the amount money repre- 
sented the total the aforesaid three checks. That the checks were 
given payment such gambling losses. That the games were played 
the upstairs portion the Coral Isle Cafe. Respondent also testified 
with reference the presence appellant and about the premises, 
that had seen him there and, definitely know saw him. had 
words with him. recall seeing him behind the bar and upstairs watch- 
ing play.” 

Appellant further testified that the upstairs room was not used exclu- 
sively for card playing, that had seen respondent playing gin rummy 
tournaments conducted the cafe, that had observed him playing 
cards the upstairs room but had never seen him play for money. 

The four requisites necessary qualify person holder due 
course are: (1) The instrument must negotiable, complete and regu- 
lar its face; (2) the holder must have received the instrument before 
maturity, and without notice that had been previously dishonored, 
such was the fact; (8) the holder must have received the instrument 


a 
ot 
4 


768 THE BANKING LAW JOURNAL 


good faith and for value; and (4) the holder must not have had notice 
any infirmity the instrument defect the title the person 
negotiating it. Civ. Code, sec. 

The uncontradicted evidence the instant case clearly shows that 
each check was regular and complete its face. Appellant acquired 
the checks before maturity because check regular its face 
able demand, and only when instrument payable demand 
negotiated unreasonable length time after its issue that the holder 
not deemed holder due course. Civ. Code, sec. 3134. The evidence 
herein clear that the checks were negotiated and delivered appellant 
the day following the date issuance two them and two days 
after issuance the third check. That all three checks were promptly 
presented the bank for payment. There was unreasonable delay 
such would deprive appellant his status holder due course. 

must also held that appellant received the instruments here 
question for value, Section 3105 the Civil Code provides that ne- 
gotiable instrument presumed have been given for value, and sec- 
tion 3106 the same code declares that antecedent pre-existing 
debt constitutes value and deemed such whether the instrument 
payable demand future date. See also Robb Cardoza, 110 
Cal. App. 116, 122, 293, 851; Robb Cardoza, 127 Cal. App. 588, 590, 
325. The evidence the case bar without contradiction 
that the time appellant received the checks from Lou Stein the latter 
was indebted the former the sum $6,300, representing the unpaid 
balance original indebtedness the sum $7,400 incurred about 
August 20, 1945, and that the checks herein were credited appellant 
account such pre-existing indebtedness for their full face value. 

come now consideration the fourth requisite necessary 
establish that appellant was holder due course, viz., the time the 
checks were negotiated, did have notice any infirmity the title 
Lou Stein, and which question determinative this appeal. 
appellant had actual knowledge the time received the checks that 
the same were given payment gambling debt, then was not 
holder due course because the consideration for the instruments was 
illegal and the title the person negotiating them was defective. Civ. 
Code, sec. 3136. 

what constitutes notice defect negotiable instrument 
distinguished from non-negotiable instrument, section 3137 the Civil 
Code provides: “To constitute notice infirmity the instrument 
defect the title the person negotiating the same, the person 
whom negotiated must have had actual knowledge the infirmity 
defect, knowledge such facts that his action taking the instru- 
ment amounted bad faith. 

Barthelmess Cavalier, Cal. App. 477, 487, 484, 


489, said: “It is, doubt, the rule that when dealing with 
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tiable instruments—unless there something upon the face the in- 
strument, the circumstances surrounding its negotiation, arouse 
suspicion—the purchaser (or pledgee) not called upon make in- 
quiry concerning its execution the consideration for which was 
given, under penalty having ‘bad faith’ imputed him. And may 
stated the accepted rule, the present time, that mere knowledge 
facts sufficient put prudent person upon inquiry will not affect 
the position one bona fide purchaser [or pledgee]. More re- 
quired, actual knowledge unless ‘the circumstances suspicions are 
cogent and obvious that remain passive would amount bad faith.’ 
Cor. Jur. 501.” See also Witty Clinch, 207 Cal. 779, 783, 279 797; 
Allenberg Rapken Co., Ltd., 108 Cal. App. 99, 103, 291 281; Appel 
Morford, Cal. App. 36, 40, 144 95. 

Conceding that the record contains direct evidence actual 
knowledge the part appellant any infirmity defect the 
checks, the question remains whether, under the evidence, the 
court was justified concluding that the surrounding circumstances 
were cogent and obvious that for him remain passive and make 
inquiry amounted bad faith his part. 

When judgment attacked being unsupported the evidence 
the power appellate court passing upon this question limited 
determination whether there any substantial evidence, con- 
tradicted uncontradicted, which will support the judgment rendered. 
And not only must all conflicts the evidence resolved favor 
the prevailing party but all legitimate and reasonable inferences must 
indulged sustain the judgment. Furthermore, where the facts 
admit two more reasonable deductions, the reviewing court 
without power substitute its deductions for those the trier fact, 
Harms Reed, Cal. App. 853, 860, 167 Arundel Turk, 
Cal. App. 293, 295, 486. 

The evidence the case bar has hereinbefore been narrated and 
unnecessary here repeat it. Suffice say that the appellant 
was manager the Coral Isle Cafe while Lou Stein, payee the checks, 
was one the owners the cafe. Respondent testified that appellant 
actually watched the gin rummy games which the former within three 
days lost the sizable sum money here question. And observed 
the trial judge his summation the evidence the conclusion 
the trial, “Also, another extraordinary feature this that instead 
Mr. Stein depositing these and giving his own check Mr. Ornsten 
apply the $7400, takes well-known means attempting make 


valid check which otherwise invalid, that is, handling over 


third party.” 
When the facts and circumstances the relationship the 
parties this litigation and the circumstances under which the checks 
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were given were regularly proven, the court was entitled draw there- 
from such deductions were warranted consideration the usual 
propensities people, and the course business, and ground thereon 
such inferences reason would dictate. Code Civ. Proc., secs. 1958, 
1960. The fact, fact, that reason the conflict the evi- 
dence had judgment been rendered favor appellant would 
sustained not the test appeal. therefore conclude that there 
substantial evidence herein support the court’s finding that appel- 
lant “at the time that the checks were delivered him had knowledge 
the fact that these checks were without any consideration and were 
the result indebtedness for money lost gambling game the 
County Los Angeles, State California.” 
The judgment affirmed. 


DORAN and JJ., concur. 


Holder Due Course Entitled Recover 
Trade Acceptance 


Werger Frederick Lee Co., Inc., United States Court Appeals, Eighth 
Circuit, 175 Fed. Rep. (2d) 851 


Where trade acceptance sued was complete and regular its 
face and plaintiff became the holder the trade acceptance before 
maturity and took good faith and for value without notice 
any infirmity the instrument defect the title drawer, 
was held that plaintiff met every test holder due course 
defined the Negotiable Instruments Act and therefore was entitled 
recover face amount trade acceptance from acceptor even 
though drawer did not deliver the merchandise payment which 
acceptance was given. 

the present case the consideration for the trade acceptance 
was the agreement drawer deliver the merchandise before 
maturity the trade acceptance. Plaintiff acquired the trade ac- 
ceptance long before the agreed delivery date, while the trade ac- 
ceptance was all respects outstanding and valid. The alleged parol 
agreement that the trade acceptance would not negotiated was 
inadmissible. 


Appeal from the United States District Court for the District 
Minnesota; Robert Bell, Judge. 

Action trade acceptance Mrs. Werger against Frederick 
Lee Company, Inc. From the judgment, the plaintiff appeals. 

Reversed with directions. 


NOTE—For similar decisions see Digest Fifth Edition) 1552. 


THE BANKING LAW JOURNAL 771 


Edward Halle, New York City (Louis Sachs, Minneapolis, Minn., 
and Halle Halle, New York City, the brief), for appellant. 

Stanley Shanedling, Minneapolis, Minn. (Irving Brand, Minne- 
apolis, Minn., the brief), for appellee. 

Before GARDNER, Chief Judge, and THOMAS and RIDDICK, 
Circuit Judges. 


RIDDICK, Circuit September 18, 1946, appellee, Fred- 
erick Lee Company, Inc., Minnesota corporation with its principal 
place business Minneapolis, Minnesota, accepted the following bill 
exchange trade acceptance called the record and this 
opinion, payable Northwestern National Bank, Minneapolis, and 
drawn Cosmo Records, Inc., for the purchase price phonograph 
records sold Cosmo Frederick Lee Company for immediate 
delivery: 

“On December 17, 1946 Pay the Order Cosmo Records, Inc. 
Seventy-five Hundred and no/100 Dollars ($7500.00) The obligation 
the acceptor hereof arises out the purchase goods from the drawer. 


The drawee may accept this bill payable any bank, banker trust 
company the United States which may designate.” 


The trade acceptance was not paid maturity. Claiming the 
holder due course, the appellant, Mrs. Werger, resident 
New York, brought this suit the United States District Court for the 
District Minnesota against the Frederick Lee Company recover 
the face amount the trade acceptance with interest and protest fees. 

Although denying its answer that the appellant was the holder 
due course the negotiable instrument sued on, within the meaning 
the Uniform Negotiable Instruments Act effect Minnesota, the 
Frederick Lee Company admitted that executed and delivered the 
trade acceptance Cosmo payment for merchandise purchased from 
Cosmo, and that payment had been refused upon presentation the 
Northwestern National Bank. way defense the action, Fred- 
erick Lee Company alleged that the trade acceptance was executed and 
delivered Cosmo with the understanding and the condition that 
would not negotiated, presented for payment except delivery 
the merchandise purchased. The merchandise was never delivered. 

Mrs. Werger was the sole witness her behalf, testifying depo- 
sition. direct examination her testimony was that she was engaged 
the business “financing accounts receivable and trade acceptances 
and the like”; that the course this business she purchased the trade 
acceptance suit from Cosmo October 10, 1946, about two months 
before its maturity, for consideration $7,000; that the trade accept- 
ance was delivered her the date purchase; that, afterwards, she 
rediscounted one Schwartz, engaged the same business 
New York, delivering the instrument him for valuable considera- 
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tion; that payment the trade acceptance was refused when presented 
for payment; that, thereafter, Schwartz returned the instrument 
her and she paid him its face value. She introduced evidence the 
trade acceptance bearing the endorsement Cosmo, executed its 
president and secretary, and also her cancelled check, delivered Cosmo 
and endorsed its officers, payment for the trade acceptance. 
cross-examination she testified that when she purchased the instrument 
from Cosmo she made inquiry concerning that corporation, but that 
she did investigate the responsibility Frederick Lee Company. She 
said she had never before discounted paper for Cosmo, 
and was not acquainted with any its officers. She did not know that 
Mr. Henry Weiner, referred later this opinion, was one the officers 
Cosmo. The trade acceptance was brought her office Mr. 
Bank, then president Cosmo, who was introduced her her 
husband. 

The witnesses for appellee were Leland Redman, president 
Frederick Lee Company; Charles Redman, the father Leland, 
financially interested the business the corporation; and hand- 
writing expert. 

Over the objections appellant, Leland Redman was permitted 
testify that the trade acceptance was delivered Cosmo upon the faith 
oral agreement not negotiate it, and upon the understanding 
that Frederick Lee Company would not obligated pay until the 
merchandise payment for which was given was delivered the 
Frederick Lee Company; and that the agreement between the parties 
was that the phonograph records would shipped immediately. 
said that when the shipment failed arrive within reasonable time, 
made long distance calls Cosmo, complaining the delay de- 
livery, and that received repeated promises that delivery would 
forthcoming. About the Ist December, 1946, the witness talked with 
one Nick Wells, then president Cosmo, and told him the merchan- 
dise was not delivered before December the trade acceptance would 
not honored. 

About week after this conversation Wells came Minneapolis. 
that time Wells told Redman that the trade acceptance was the 
possession Mr. Weiner, who, according the witness, was had 
been chairman the board Cosmo. Wells suggested that, because 
the delay delivery the phonograph records, five new trade ac- 
ceptances the amount $1,500 each, payable intervals the 
spring 1947, executed and delivered Cosmo renewal the 
one outstanding. This proposition was accepted Redman behalf 
the Frederick Lee Company. 

Wells returned New York. letter dated December 16, 1946, 
mailed airmail, special delivery Redman, Wells advised Redman that 
he, Wells, had been unable determine “the situation with respect 
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the $7,500 trade acceptance that you discussed with and the regu- 
larity its negotiation.” suggested that Frederick Lee Company 
withhold payment that trade acceptance. December 19, 1946, 
presumably after the receipt this letter from Wells, Redman caused 
the five renewal trade acceptances be.executed and mailed Cosmo 
with the understanding, the case the first acceptance, that they 
would not negotiated Cosmo. Cosmo went into bankruptcy about 
thirty days after the second set trade acceptances was mailed it. 

Redman also testified that knew the trade acceptances were ne- 
gotiable instruments, and that shortly before the maturity date the 
original trade acceptance advised the bank not honor it. When 
was notified the bank its presentation for payment, was 
hospital and did not see the trade acceptance. could not say 
whom had been presented for collection. 

Charles Redman testified, over appellant’s objection, that request 
his son made trip New York about the 29th March, 1947, 
and there saw the trade acceptances the possession Weiner. 
went New York recover the $7,500 trade acceptance because 
the failure Cosmo deliver the merchandise payment for which 
was executed. His son had not told him prior the trip the ex- 
istence the five $1,500 trade acceptances. This witness testified that 
Weiner refused surrender the trade acceptances and refused let 
him inspect them. Instead, said that the interview Weiner held 
number trade acceptances his held them his hand 
and waved them.” Weiner said the trade acceptances had cost him $400,- 
000 and was not giving them up. Asked saw the trade acceptance 
suit well enough identify it, the witness said, “Well, have good 
sight one eye. think read correctly.” The witness was sure that 


the instrument was the $7,500 acceptance, and that the other acceptances 


the Frederick Lee Company which saw were for the amount 
$2,500 each, and that there were four them. 

her complaint appellant charged that the five trade acceptances 
the amount $1,500 each were delivered Cosmo upon the agree- 
ment and understanding that, payment, the proceeds would ap- 
plied the payment the $7,500 acceptance; that appellee refused 
pay any the five trade acceptances; and that when presented her 
their maturity dates payment was refused. The answer contained 
denial these allegations. not contended the appellee that 
any payment was made account any the trade acceptances. They 
appear the record exhibits the testimony Leland Redman. 
Except for the dates issue and maturity and amount, they are exactly 
like the original $7,500 acceptance. bears the endorsement 
Cosmo, executed officers that corporation. 

The testimony appellee’s handwriting expert, likewise received 
over the objection appellant, was that the signatures the appellant, 
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Mrs. Werger, appearing her deposition and the check given 
Cosmo payment for the $7,500 trade acceptance, were not the same 
her endorsement which appears the back the acceptance. 

the conclusion all the evidence, both parties moved the court 
for directed verdict. Both motions were denied. The case was 
mitted the jury, which returned verdict for the appellee which 
the judgment appealed from was entered. 

The only question for decision and the only question argued either 
party this appeal the sufficiency the evidence justify submis- 
sion the jury the question whether appellant was holder due 
course the negotiable instrument suit. 

think clear beyond dispute that the trial court should have 
directed verdict for the appellant. The decisions the Minnesota 
courts, well the decisions this court applying Minnesota law, 
compel that conclusion. Kintyre Farmers’ Co-op. Elevator Co. al. 
Midland National Bank Minneapolis, Cir., 348, case 
which the defenses, here, were the agreement the payee ne- 
gotiable instrument not negotiate and the failure consideration; 
Midland National Bank Minneapolis Farmers’ Co-op. Elevator Co., 
157 Minn. 348, 196 275, case which one the defenses against 
action negotiable instrument holder due course was 
alleged parol agreement that the note would not negotiated. the 
trial court evidence was received, over objection, tending show the 
agreement. The court said, 196 277: 

The evidence was clearly inadmissible for such purpose. 
are unable conceive any way which more flatly contradict 
the terms and legal effect written instrument parol. This rule 
well established that should require citation authorities.” 


United States Mortgage Company Hotel Radisson Company, 
161 Minn. 231, 201 318, trade acceptance was accepted the 
defendant March 1921 payment the purchase price motor 
truck delivered the September. The holder the accept- 
ance promptly negotiated it. The truck was not delivered. The seller 
the motor truck went into bankruptcy shortly after the maturity the 
trade acceptance. The case can not distinguished the facts from 
the present case. The judgment the trial court for the defendant 
the action was reversed the Supreme Court Minnesota, the court 
holding that mere proof the alleged parol agreement not negotiate 
the trade acceptance was defense against holder due course. 

Veigel Johnson, 163 Minn. 288, 204 36, 37, the court held 
that valid executory agreement sufficient consideration for com- 
mercial paper,” and that the payee note supported such con- 
sideration and delivered payee upon his promise not negotiate. 
could, nevertheless, use the note pleased, negotiate, sell, 
collateral security; that the proof the parol agreement not 
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negotiate and its breach the payee was not evidence that the note 
had been negotiated under circumstances which amounted fraud. 
the present case the consideration for the trade acceptance was the 
agreement Cosmo deliver the phonograph records, before 
maturity the trade acceptance. Appellant acquired the trade ac- 
ceptance long before the agreed delivery date, while the trade acceptance 
was all respects outstanding and valid. See also Olsen Hoffmann, 
175 Minn. 287, 221 10, 12, explaining the case Bank Montreal 
Richter, Minn. 362, 61, relied appellee; Brown 
Fruit Co. Gotham Factors Corporation, Cir., 458; Mack 
Dailey, Cir., 534, cited with approval the Supreme Court 
Minnesota Bergheim McRae, 190 Minn. 571, 252 833, 834. 

The evidence that the trade acceptance sued was complete and 
regular its face, that the appellant became the holder the trade 
acceptance before maturity, and that she took good faith and for 
value without notice any infirmity the instrument defect the 
title Cosmo. Under the evidence appellant meets every test 
holder due course defined the Negotiable Instruments Act, Min- 
nesota Statutes, 335.201, 335.211. The alleged parol agreement that 
the trade acceptance would not negotiated was inadmissible and 
should not have been received. The evidence the handwriting expert 
concerning the variations signatures appellant was without sig- 
nificance any issue the case, as. well were the facts, which the 
court gave emphasis its charge the jury, that appellant made 
inquiry concerning the financial responsibility Cosmo, sued appellee 
instead Cosmo, and that the trade acceptance showed its face that 
was given payment for merchandise. 

The judgment the district court reversed with directions enter 
judgment for appellant. 


Time Fixed for Filing Claims Against Insolvent Bank 


Otis Union Trust Co., Probate Court Cuyahoga County, Ohio, 


Rep. (2d) 701 


The statute requiring claims against insolvent bank filed 
within the time fixed the Superintendent Banks pursuant 
the statute has been uniformly construed special statute 
limitations, the effect which bar any claim against 
solvent bank the hands the liquidator unless such claim filed 
within the time limited the statute. The Superintendent Banks 
has power and owes duty consider any claim filed after the 
expiration time fixed this statute. 


similar decisions see Digest (Fifth Edition) 169. 
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this case the claim against the insolvent trust company was 
from loss resulting from retention stock trust company owned 
decedent. The claim was not beneficiary because had 
knowledge claim until the filing the final account after expira- 
tion time fixed the statute. was held that the provisions 
the statute make exception whatsoever which would prevail 
favor beneficiary this case for failure file claim within time 
prescribed. 


Julius Bloomberg, Eugene Wolf, Jos. Stashower, Cleveland, for 
Margaret Ranney Otis, Guardian. 

Friebolin Byers, Cleveland, for Carl Friebolin, guardian. 

Harold Ziegler, Cleveland, for Union Trust Co. 

Baker Hostetler Patterson, Cleveland, for Union Properties, Inc. 


James Dolphin, Cleveland, for Frankland Stafford and McRea. 


Parker. 

McConnell, Blackmore, Cory Burke, Cleveland, for Winifred Staf- 
ford Parker and John McRea Parker. 

Blakely, Ostrander Blakely, Painesville, for Harry Collacott, 
guardian Olive Maude Stafford Crum. 

Hugh Jenkins, Columbus, and Ziegler, Cleveland, for Super- 
intendent Banks Ohio. 


BREWER, J.—A petition vacate and set aside the approval 
the final account and surcharge the executors and trustees for losses 
sustained the estate was filed Margaret Ranney Otis, guardian, 
al., against The Union Trust Company, its liquidator, and Frankland 
Fish Stafford and John McRea Parker. 

Oliver Stafford died testate August 12, 1929. The Union Trust 
Company Cleveland and Frankland Fish Stafford and John McRea 
Parker were appointed executors his last will and testament. 

June 15, 1933, the Superintendent Banks took over The Union 
Trust Company for liquidation. December 2nd, 1935, the Superin- 
tendent Banks filed the Probate Court application for authority 
file suit against the estate Oliver Stafford, deceased. Decem- 
ber 26th, action was commenced the Court Common Pleas 
Cuyahoga County. June 10, 1937, offer settlement all par- 
ties the action was submitted the Court Common Pleas, together 
with proposed Journal Entry, which was approved Judge Lausche. 
September 12, 1937, the Superintendent Banks filed final account, 
which was approved and was recorded October 27, 1937. March 
27, 1942, and May 1942, actions were filed the Probate Court 
behalf the plaintiffs herein seeking surcharge the executors for 
any loss sustained and asking for order this Court set aside 
the settlement. 

The plaintiffs contend that the defendant executors were guilty 
breach duty the retention the stocks held the estate includ- 
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ing the six thousand shares The Union Trust Company stock. 
argued: 

First, that the retention the executors decedent’s stock for 
longer period than one year from the date their appointment was 
violation Section 10684 and Section 10697 the General Code. 

Second, that under the facts existing this case, such retention 
amounted gross negligence, and 

Third, that far The Union Trust stock concerned, such reten- 
tion constitutes self-dealing violation the principles laid down 
the Ella Stone case (Trusteeship Stone), 138 Ohio St. 293, 

These three contentions constitute the basis plaintiffs’ case and 
they are considered separately the above order. 

The first contention purely one law. asserts, matter 
statute requirement that all stocks coming into the hands the executor, 
administrator, must reduced cash within one year his appoint- 
ment and qualification. With respect this claim, suffices say that 
such rule practice has been followed the administration de- 
cedent’s estate the Probate Courts this State, nor find any 
language any action the Probate Code indicating that this was ever 
intended the Legislature Ohio. hold that executor under 
absolute duty sell securities coming into his hands would nullify 
the right beneficiaries desiring distribution kind. would make 
all executors and administrators guarantors every share stock held 
longer than one year. would defeat the exercise discretion 
the part decedent’s personal representative. all these 
respects would jeopardize rather than protect the property subject 
administration. 

The second contention principally one fact. far any case 
was made the plaintiffs upon this issue, circumstantial. (Mr. 
Byer’s Reply Brief, page 26) The six thousand shares The Union 
Trust Company stock were retained the executors. The other stocks 
owned the decedent were transferred the estate the decedent’s 


widow shortly before the official closing the bank satisfaction 


loan the defendant executors made her them during her life- 
time for the payment debt the Bank Manhattan Trust 
Company. 

the light hindsight easy say that the executors this 
estate should have sold all the stock owned the decedent soon 
they assumed their offices. the other hand, the record shows that 
all the stocks question were purchased the decedent perma- 
nent investments; that three the companies, including The Union 
Trust Company, the decedent had been, for many years, the principal 
executive officer; that the primary beneficiaries the decedent’s estate, 
namely, the decedent’s widow, his two children, and the guardian 
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his third child, desires, least acquiesced, that the stock retained 
for distribution the trustees under decedent’s will; that none the 
stocks involved could have been sold, except prices substantially be- 
low the then current market, under unfavorable conditions and com- 
petition with distressed sales; that throughout the period prior the 
failure The Union Trust Company substantially all its principal of- 
ficers and directors were adding their holdings Union Trust stock, 
and executors honestly felt that the retention the decedent’s portfolio 
was the best interest the estate and the beneficiaries thereof. 


Under these circumstances the question naturally suggests itself, 
the plaintiffs the present action had made application the Pro- 
bate Court for order requiring executors sell six thousand shares 
The Union Trust Company stock the midst the World panic 
and contrary the judgment supposedly well informed opinion, 
would the Court have ordered. that question cannot clearly 
answered the affirmative, and seems that cannot, then how 
can this Court condemn these same executors holding that they must 
now account for the consequences the financial failure The Union 
Trust Bank. 


The general rule expressed Trusteeship Adam Conover, 
deceased, Ohio Prob. Ct., Ohio Supp. 330, page 337: 


“It true that general decline market value securities pre- 
vailed for several years previous filing the last account, which decline 
market values has brought about tremendous shrinkage the value 
this estate. The trustee not liable simply because this shrinkage 
has occurred. The trustee only liable for the loss the trust fund 
when the exercise ordinary prudence could should have taken 
the necessary steps prevent the loss. 

“What did the trustee fail which alleged breach 
trust? The answer that failed sell rapidly declining market 
numerous securities for which ready active market could found. 
failing sell these securities the trustee simply failed what 
practically all trustees and fiduciaries and private individuals general 
failed during the last several years. That this country and the 
whole civilized world was caught economic maelstrom unprece- 
dented dimensions which has either wrecked seriously affected almost 
every line business the country, and fact threatened the struc- 
ture government itself, fact well known all that little evi- 
dence this point would suffice convince the court that the situation 
was unusual and the financial and business world was such state 
confusion that trustee matter law, should held respon- 
sible for depreciation the value securities, simply because pur- 
sued ‘watchful waiting’ policy which was the course action followed 
the owners stock general throughout the country. 


“Thi 


court ready announce that will not hold any fiduciary 


responsible for depreciated value the trust estate due general 
decline market values securities during the last several years, the 
liability the trustee sought fixed the sole ground that the 
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trustee failed sell securities declining market. However, the 
fiduciary possession facts and circumstances which would reflect 
unfavorably the financial stability any company which would un- 
duly increase the hazard retaining such securities, the fiduciary, 
failing dispose such securities face facts which would lead 
person ordinary prudence protecting and preserving his own estate, 
sell, would liable for any loss which suffered the estate 
reason the failure the fiduciary sell. Perry Trusts, 
Ed. 465.” 


Entertaining these views, the third contention plaintiffs must 
considered itself. There evidence, certainly substantial 
evidence actual fraud the part The Union Trust Company, 
one the three executors. The sole question whether corporate 
executor should held liable the absence actual fraud negligence 
for losses resulting from the retention its own stock. Here again, the 
imposition any such rule must reconciled with the statutory rights 

have doubt that the rule against self-dealing applies all 
fiduciaries, including trustees, but have the gravest doubt the sound- 
ness the rule which would require trust company executor sell 
within year all its own stock which may have been purchased 
its decedent. 

not necessary this case decide that under circumstances 
would the retention executor its own stock constitute self- 
dealing. The question rather, whether executor should held 
under affirmative duty sell under the principles laid down 
the Ella Stone case, supra. the Stone case the bank was not charged 
executor, neither was the bank, here, one the beneficiaries. 
the light the testimony the witness, Stafford, and the light the 
whole record, this not case where the rule the Ella Stone case 
should applied. 

The foregoing questions all have bearing upon the remaining ques- 
tions involved this litigation. reach them plaintiffs ask this Court, 
long after Term, set aside its order approving the first and final ac- 
count the executors, and set aside certain other orders entered 
herein and the Court Common Pleas. necessity plaintiffs con- 
tend that all such orders were obtained fraud the part the de- 
fendant executors and the part the Superintendent Banks. 
support their contention fraud, plaintiffs offered evidence por- 
tions the records certain suits which the Superintendent Banks 
had been party prior the entries herein sought vacated. From 
these records argued that the Superintendent Banks, and his 
counsel, must necessarily have known that the orders now sought 
vacated were improper and the most that can said for this evidence 
that tends support certain conclusions law asserted plain- 
tiffs with which the defendants are not shown, either then, now, 
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agree. There evidence the record that the procurement 
the orders sought vacated the defendants misrepresented, con- 
cealed, any material facts purposely, otherwise. this state the 
records plaintiffs have failed sustain their contention fraud. 

This Court, course, must consider the effect the McIntyre Act, 
Gen. Code, 710-92a. Plaintiffs make claim that the principles laid 
down the Ella Stone case have any application the individual ex- 
ecutors. any view there evidence against them negligence 
fraud. Their beneficial interest the estate and their relationship the 
other beneficiaries preclude even the possibility their having been in- 
fluenced the retention the securities involved considerations in- 
consistent with their duties executors. The evidence affirmatively 
shows that they were not influenced. this state the record the 
individual executor defendants are clearly and completely dissolved from 
any claim liability their part for breach duty executor 
reason the retention securities held the Stafford estate. 

should considered that the situation The Union Trust 
Company not equally clear, are once confronted the bar 
the McIntyre Act. stipulated the record that prior the filing 
the petition herein claim was ever presented the Superintendent 
Banks account the transactions here complained of. assume 
that was the duty the Superintendent Banks file claims against 
himself for act committed prior the time when the Superintendent 
took possession the bank defeats the very purpose the Act. 
assume that the individual executors fraudulently conspired refrain 
from filing any such claim, prevent any beneficiary from doing, 
not only unsupported any evidence, but not claimed. The 
absence any fraud the part any the defendants makes un- 
necessary consider whether upon such grounds any exceptions exist 
the requirement the Act. 

Section 710-92a the General Code provides follows: 

“Presentation and Proof non book claims. any time subsequent 
the expiration the date for filing claims fixed the superin- 
tendent banks, pursuant the provisions section 710-90 the 
General Code, may give notice publication once week for four 
consecutive weeks newspaper general circulation the county 
which the principal office such bank located, requiring the 
presentation and proof all general claims not filed and not appearing 
upon the books the bank, place and time fixed such 
notice, which time shall not less than days subsequent the date 
the last publication such notice. 

“All claims not filed accordance with the provisions hereof shall 
forever barred from participation any the assets such bank, 
and such notice shall state.” 


The plaintiffs contend that the McIntyre Act does not apply the 
present case. They advance reason that they had knowledge 
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the claim the time the McIntyre Act went into effect and, therefore, 
could not file claim until the filing the final account, which was after 
the effective date the McIntyre Act. 

Considerable emphasis sustain this position placed upon the 
Runcie case (In Runcie’s Estate), Ohio Prob. Ct., Ohio Supp. 42. 
The claim against the Runcie estate grew out double liability as- 
sessment Union Trust Company stock. appointment ad- 
ministrator was made April 15th, 1933. The Superintendent Banks 
made his assessment July 31, 1934. This court sustained the position 
the plaintiff, holding that was impossible for him present his 
claim within the four month period and that the claim, therefore, was 
not barred, and Section 10509-134 the General Code applied. 

The Court, however, states, Ohio Supp. page 44: “After the 
Woodside Co. had sold the stock and received value for it, had 
knowledge, whatsoever, any liability until the middle 1937, which 
time they received notice for the first time, according the evidence, 
that General Code, 710-75, was liable for the assessment. The 
claim the petitioner not having accrued until long after the death 
the decedent, and not until long after the time prescribed the statute 
for the presentation claims the administrator for allowance, the 


Court must conclude that this claim not the kind claim covered by. 


the Statute, which least implication embraces only actual claims 
and not claims which have not yet accrued which not exist. is, 
therefore, the finding this Court that Section 10509-112 and Section 
10509-134 are not applicable the case bar.” 

100, 109 1401, the Court considers claims against corporation 
liquidation. page 204 the opinion 273 Y., page 101 
the Court states: “No actions proceedings may taken 
the enforcement claims not filed within the time prescribed. (Mat- 
ter Societa Principessa Iolanda Margherita DiSavoia Broderick, 
supra [260 260, 183 The fact that the circumstances 
constituting the basis claim may not discovered before the ex- 
piraiion the time for filing claims does not authorize filing and proof 
nor, since section does not constitute statute limitations, does 
infancy affect the requirement compliance with the statute extend 
the time specified the superintendent’s notice. (Schwarz Broderick, 
269 610, 199 696). The same rule must necessarily apply 
the late discovery fraud. The purpose these sections the 
Banking Law provide comprehensive and exclusive means for 
ascertaining claims and for speedy distribution assets moneyed 
corporation liquidation. (Matter Egan 258 334, page 340, 
179 
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the case First National Bank Colorado Springs Holt, 
Commissioner Finance, 1942, Mo. App., 158 229, the Court 
held, page 231: “This section has been uniformly construed 
special statute limitations, the effect which bar aay claim 
against defunct bank the hands the commissioner finance for 
liquidation unless such claim filed with the commissioner within the 
time limited the statute. Bowersock Mills Power Co. Citizens’ 
Trust Co., Mo. App., 298 1049; Harvey Peoples Bank, Mo. 
Supp. 136 273; Farm Home Savings Loan Ass’n Mo. 
Howard, 224 Mo. App. 532, 631; Neathery Wells-Hines 
Trust Co., 229 Mo. App. 87, 83. The requirement for notice 
must course followed strictly. (Farm Home Savings Loan 
Ass’n Mo. Howard, and the sole exception the applica- 
tion the statute that the event the commissioner fails give the 
characier notice which the statute requires and which the particular 
claimant lawfully entitled receive, then the period limitation 
does not run against the claim. Mann Bank Greenfield, 323 Mo. 

The sufficiency notice given the liquidator not raised 
the instant case. seems the universal rule that limitation stat- 
utes affect persons not sui juris well competent persons, unless 
there saving clause the Act. Breen, Adm’r Conn, Ohio 
App. 325, page 327, 684, page 685, the Court held: 
“Section 10509-112, General Code, known non claim 
statute (Beach Mizner, supra [131 Ohio St. 481, 417]) that 
is, one which required act done prerequisite the accrual 
clause action; and the general rule such statutes that all 
persons, whether under disability not, are bound thereby unless ex- 
cepted from their operation saving clause. Such rule was announced 
Favorite Booher’s, Adm’r, Ohio St. 548, and that time Section 
11229, General Code, was force 949, Section 19.)” 

The plaintiffs contend that the liquidator had knowledge the claim, 
had custody the records and books the estate, and, therefor, pres- 
entation was unnecessary. 

similar contention was made the case Stanley Hart, 
Ohio 35, affirmed the Court and divided Supreme 
Court; 142 Ohio St. 528, The decision Judge Mc- 
Namee follows: 


“It the contention the plaintiffs that the claims the certificate 
holders appear upon the books the bank and are not within the pur- 
view the McIntyre Act. This claim must rejected until October, 
1933, the certificate holders appeared upon the books the bank 
beneficial owners the property, legal title which was held the 
bank. Thereafter the books the successor trustee reflected the certifi- 


1No written opinion—Decree for defendants Common Pleas Court. 
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cate holders’ beneficial ownership the property and the legal title 
the successor trustee. time was there any entry record upon 
the books the bank indicating that the certificate holders asserted 
claim the recovery money... 

further proposition urged plaintiffs that the provisions 
the Act are inapplicable ‘because the duty the superin- 
tendent recover the property and treat the certificate holders 
creditors. This claim untenable. The McIntyre Act definite and 
unambiguous its terms. member the class claimants therein 
referred exempt from compliance with its mandatory requirements. 
recognizes exception.” 


The superintendent banks has power and owes duty con- 
sider any claim filed after the effective date the McIntyre Act. Fulton 
General Motors, 130 Ohio St. 494, 200 636. 

The Act special statute limitations governing the 
presentation claims against insolvent bank the hands the 
liquidator. far this Court’s attention has been directed, the provi- 
sions this Act make exceptions whatsoever which would prevail 
favor the plaintiffs this case for failure file their claim within 
the time prescribed Section 710-92a. 

Other questions have been raised the plaintiffs, but such other 
questions are either disposed what has already been said, their 
disposition rendered unnecessary thereby. 


journal entry will made accordingly. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Assignment Trust Income 


Anderson, Pennsylvania Superior Court, No. 


Testator created definite trust for the purpose providing in- 
come for life for his children and for his grandchildren. Upon the death 
the last surviving child and the arrival the youngest grandchild 
the age twenty-one years, the trust was terminate, and the 
corpus was distributed per stirpes the grandchildren. Testa- 
tor’s son who had only life estate the trust income and who died 
intestate and without issue could not make valid assignment his 
share the trust income beyond his life his wife. This clearly 
class gift; the beneficiaries are composed two classes, testator’s chil- 
dren and grandchildren. Therefore, against testator’s nominated lega- 
tees, his children and grandchildren, the widow testator’s son who 
stranger the blood can not claim her husband’s share the trust 
income under the assignment. 


Computation Trustee’s Commissions 


Under Section 285-a the Surrogate’s Court Act, annual trustees’ 
commissions may not allowed the end period less than 
twelve months, except when such period immediately precedes the final 
accounting and liquidation the trust estate. The partial distribution 
principal life beneficiary accordance with direction con- 
tained the will does not constitute such final payment and liquida- 
tion fall within the operation the exception. The exception 
based upon the necessity compensating trustees for the final period 
the rendition their services cases where the actual duration the 
trust not coterminous with the final twelve-month period. 

Principal sums disbursed life tenant during the year may not 
considered the computation annual principal commissions for the 
reason that they are not principal hand the end the annual 
period. However, paying out commissions are allowed for distribution 


principal made any time year. 
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Executor’s Right Recover United States Savings Bonds 


Rader First National Bank Palm Beach, Florida Supreme Court, 
July 19, 1949 

Testatrix and her husband purchased United States savings bonds 
individually with funds from joint savings account. Upon delivery 
the bonds, they were placed joint safe deposit box. Upon testa- 
trix’s death, her executor was entitled recover damages for the sale 
bonds testatrix’s husband which belonged testatrix because the 
parties assented dissolution the estate when they ordered the 
bonds individually. 


Fiduciary Purchasing from Himself 


Kurzawski Malaga, Appellate Court, No. 44,768 


Decedent, prior his death, conveyed his two daughters trus- 
tees under trust agreement property which consisted two improved 
parcels real estate. The trustees were hold title for the benefit 
the decedent during his life and for nine children after his death. 
addition, the trustees were deal with the property only when author- 
ized and were required written direction the de- 
cedent after his death, five his children named the agreement. 
After decedent’s death, the two trustees purchased the lots from them- 
selves, trustees after securing written direction signed five 
the beneficiaries authorizing the sales the property. Two decedent’s 
children objected the sales and time expressly their con- 
duct approved ratified the sales. the trust deed did not author- 
ize the trustees purchase the lots from themselves, the sales were in- 
valid and must set aside. 


Spendthrift Trust 


Leek Wieand, Superior Court, Docket No. 158/501 


the assets testator’s estate were some promissory notes 
payable testator’s widow and his brother. The notes were secured 
various purchased securities. his will testator provided direct 
that neither the principal nor the income payable, become payable, 
any the beneficiaries under this Will, shall anywise liable 
any their debts, contracts, liabilities engagements, but that the 
same shall paid them free and clear therefrom, and that none 
said beneficiaries shall any time have any right assignment, 
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anticipation alienation any their rights interests under this 
Will.” Testator has thereby created spendthrift trust. its terms, 
part the income made payable either his widow his brother, 
who are debtors the estate and beneficiaries, liable application 
for payment their obligation the notes. The debt not cancelled 
but recourse for payment cannot had against the income from the 
trust estate. Since the value the securities used collateral for the 
notes less than their respective note obligation, the securities must 
delivered testator’s estate. However, testator’s widow and brother 
are entitled receive the income provided the will free from the 
obligation their debts. 


Trust Administered Another State Than That Domicile 


Fletcher Safe Deposit and Trust Company, Maryland Court Appeals, 
No. 181 

his will, testator, who was domiciled this state, provided 
bequest personal property for charitable trust which would have 
been void for indefiniteness this state but was created and ad- 
ministered the state Virginia. the trust was valid and enforce- 
able under the laws Virginia, the court Maryland, the domicile 
the testator, held the trust was valid. 


Wrongful Withholding Assets Executrix 


Meyer, Ohio Probate Court, Case No. 106,464 


executrix who obtained possession the assets testator’s estate 
rightfully and holds them her fiduciary capacity cannot guilty 
wrongful withholding assets from the beneficiaries simply the 
unexcused failure list them the first inventory when, upon demand 
the beneficiaries and upon advice counsel, she subsequently and 
within reasonable time disclosed said assets, all which are still 
her possession lawfully executrix. 


Trustee’s Investments 


St. Louis Union Trust Co. Ghio, St. Louis Court Appeals, Missouri, 
No. 27,659 
trustee seeks instructions with regard the provision testator’s 
will that upon the sale any real estate, the trustee shall invest the 
proceeds “in real estate, first mortgage notes bonds bearing interest 
not less than four per cent per annum.” Due economic changes 
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which have occurred since the execution the will impossible for 
the trustee comply with the strict letter the foregoing provision, 
insofar the particular types investments mentioned the will 
not bear per cent interest. However, since was the testator’s inten- 
tion provide the maximum income possible for the income beneficiaries 
with all proper regard for the safety the corpus, the court authorized 
and directed the trustee, pending such time investments the precise 
character specified the will may available, invest such property 
and securities, including debentures and common and preferred stocks, 
are proper investments for trustees under the laws this state. 


Payment Trustee’s Commissions 


Corry Passaic National Bank and Trust Company, New Jersey Superior 
Court, Docket Nos. 158-494, C-793-48 


provision trust indenture provided that the trustees shall 
entitled commission two per cent the market value the 
principal the trust fund calculated the time the termination 
the trust. agreement between the trustee the trust, the co- 
trustee and the settlors, the co-trustee waived favor the trustee his 
right share the commissions, and was agreed among them that 
the trustee was receive all commissions payable the trustees. 
this instrument, the trustee also agreed that the termination compensa- 
tion shall accordance with the provision the trust indenture 
reduced such amount shall have been paid corpus commissions 
the original trustee. Since the trust indenture anticipated that two 
per cent the principal was the total commission paid for 
the whole period the trust, and the trustee its agreement agreed 
bound these provisions, the trustee can not seek compensation 
prior termination the trust. 


Income Earned During Administration 


Estate Peterson, California District Court Appeal, Civil No. 14,018 


The income estate accruing prior distribution distributable 
along with the corpus the hands the executor under the will the 
trustee takes under testator’s will regardless whether not 
the life beneficiary the testamentary trust may entitled receive 
that income from the trustee. makes difference whether the in- 
come accrued from the estate constitutes trust interest principal for 
the purpose determining the right the trustee receive the fund. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Closely Held Stock 


Decedent owned stock closely held corporation. The corporation 
was primarily organized and operated for the purpose exploiting 
this country the use certain textile patents Swiss origin royalty 
basis. The corporation’s earnings from this source had been steadily 
going down the years immediately prior decedent’s death, partly 
due the war and partly due change styles. There was mar- 
ket for the stock except among the few individuals interested the 
corporation. Only one sale shares had been made years and 
that sale was made few months after the valuation date. the facts, 
however, the sale price was held more nearly represent the value 
the stock than the commissioner’s method taking the value Ameri- 
can securities held the corporation plus the value the patents, 
deducting outstanding liabilities and dividing this sum the number 
outstanding shares. 


Tenancies Entireties—Gift Tax 


Guzy Commissioner, Tax Court, Memo. Docket No. 9773 


Petitioner purchased securities the names himself and his wife 
give rise estates entireties, under applicable Pennsylvania law. 
Upon sale the securities, the proceeds were deposited their joint 
bank account. However, subsequently, they were transferred the 
petitioner’s personal account. The creation the estates the entire- 
ties was held result taxable gifts from petitioner his wife, the 
extent her interests the securities. 


Jointly Held Property—U. Bonds 


Connelly, Tax Commissioner Kellogg, Jr., Executor, Connecticut 
Supreme Court Errors, August 16, 1949 


Decedent’s husband purchased series “E” bonds the names 
himself and his wife. The purchase was made with his funds and the 
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bonds were kept deposit box envelope marked with the hus- 
band’s name. Decedent had key and right access the box but 
never went it. Even though was not the husband’s intention 
make gift half the value the bonds, they were, under the Treasury 
regulations, considered and upon the death decedent, 1947, one- 
half the value the bonds was includible her taxable estate. 


Previously Taxed Property 


Estate Lillian May Schroeder, City Bank Farmers Trust Company, Executor 

Decedent received from the estate her husband note which had 
been taxed part his estate within five years prior her death. 
The proceeds from the payment the note were deposited decedent’s 
bank account. The aggregate withdrawals made the decedent 
since the death her husband was all times less than the total 
the balance the date her husband’s death, plus the deposits 
from sources other than previously taxed cash made during the period 
between the two deaths. The fact that the credit balance the ac- 
count was not any time less than the amount previously taxed 
cash which had been deposited was, the facts, held sufficient 
identification and the amount thereof deductible under Sec. 812 (c) 


Estate Tax: Insurance Trust 


Docket No. 19763 

Income from insurance trust created decedent which 
reserved the right the income for life and the rights amend and 
revoke was held includible his gross estate. Under the insurance 
trust agreement evidence this case, trustor reserved himself 
the income, revenue and profit from the trust during his life; the right 
withdraw pledge the trust corpus; and the right amend 
revoke the trust contract itself, subject only the limitation that such 
acts, affecting the duties, powers and liabilities the trustee, must 
have the consent the trustee. Obviously the trust agreement did 
not materially affect the property status the taxability the insur- 
ance. The insurance policies themselves were, all effects and purposes, 
under the control the decedent the time his death. Further- 
more, under the trust agreement not only was the trustee relieved from 
all obligation pay the insurance premiums but there was source 
provided from which the trustee could make such payments. 
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The trustor’s wife agreed bound the agreement even, though 
the premiums were paid from community funds. concluded, there- 
fore, that said premiums must have been paid from decedent’s earnings 
which constituted community property soon received. 


Valuation Interests Personal Service Partnership 


Docket Nos. 17440, 

Decedent, who died 1944, transferred portion his interest 
personal service, engineering partnership his sons. The business 
was based almost entirely upon decedent’s contacts, reputation, and 
ability engineer. The partnership had contract binding him 
contribute those indispensable services. The value the interests 
transferred the sons, well that remaining decedent his 
death, held limited the tangible assets the business, with 
allowance for good will. 


Estate Tax—Pre-1942 Community Income 


Brooks United States, District Court, Southern District 
California, Central Division, No. 8135-M, Civil 

Decedent, resident California, died 1940. had made 
oral agreement with his wife, shortly after their marriage 1933, that 
half all the community earnings should become her property, with 
all their expenses paid out his separate property. the 
time marriage, decedent was wealthy man. The agreement was 
made order assure the wife independent means her own, and 
enable her take care her financial obligations members her 
family. held, the basis California probate proceedings and 
records kept the decedent, that the wife’s half the community 
earnings was ascertainable, although community expenses subsequent 
marriage greatly exceed community income. Therefore, amount 
representing the wife’s half such community income was excluded 
from the value the estate for federal tax purposes. 


Valuation Remainder Interest Light Probabilities 
Existence 


Estate Dickson Commissioner, Tax Court, C., No. 


Although the existence remainder interest decedent was not 
recognized the date her death, the interest was included its 
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full value the gross estate. The interest had never been disputed 
and, while not recognized the Orphans’ Court prior accountings, 
was later recognized the courts when first brought their attention. 
The court here failed uphold the petitioner’s contention that the 
value such interest should reduced, the light the reasonable 
probabilities existing the date decedent’s death the outcome 
litigation concerning her ownership the property. 


Taxibility Grantor 


Ingle Commissioner, Tax Court, Memo. Docket No. 17082 


Under trust agreement executed 1929, amended, taxpayer 
reserved the right and power change any beneficiary beneficiaries 
the proportionate interest any beneficiary beneficiaries, except 
revest title principal income himself. The net income was 
payable quarterly taxpayer’s two adult daughters. Upon the death 
beneficiary, the principal the fund set aside for her and any 
accrued income was payable the taxpayer-grantor his estate. The 
income the trust during 1944 was paid the two daughters. The 
trust agreement contained broad spendthrift provision. was held 
that the income the trust taxable taxpayer-grantor under 
section (a), I.R.C. 


Jointly Held Property 


Estate Harvey United States, District Court, Northern 
District Eastern Division, Equity No. 1244 

Decedent contributed certain amounts the acquisition property 
owned his wife. Such property, through successive sales and rein- 
vestments, was transmitted into other property owned her. Her 
sales profit, and rents, interest, and dividends from such property 
constituted income yielded from her separate property within the mean- 
ing Code Sec. 811 concerning the taxation jointly held property. 
Therefore, property held jointly decedent and his wife, which was 
traceable such separate property the wife, not includible the 
gross taxable estate. 


AND FINANCE 


Edited OSCAR LASDON 


Our “Directed Economy” 


RECENT bulletin, “Economic 

Readjustment and the Money 
Market,” states that this nation 
now has “directed economy.” 
Issued the Institute Inter- 
national Finance New York 
University, the report summarizes 

its main features. 


Government policy main- 
tain mass purchasing power or- 
der sustain the demand for com- 
modities and, turn, high level 
employment. Where productive 
capacity not sufficient meet 
the demand, can rely the sys- 
tem private enterprise con- 
struct the needed facilities. 


The Administration not 
averse injecting element 
inflation into the economy. Once 
the forces readjustment began 
assert themselves, there was 
hesitation the part the au- 
thorities adopt measures that 
were inflationary character. The 
belief seems prevail that the 
two largest income groups, namely 
the farmers and organized labor, 
are not adversely affected com- 
modity price inflation. 


High prices are regarded 
the authorities not only desir- 
able but even indispensable, be- 
cause the enormous public debt 
and the large government expendi- 


tures. The higher the price 


the greater the revenue the gov- 
ernment. decline prices would 
cause drop national income 


and hence government revenue, 
and increase the burden 
carrying the public debt, which 
amounted $256.7 billion 
September 30, 1949. Rising prices 
tend increase the demand for 
commodities, thus stimulating busi- 
ness activity and employment. 

rected economy broaden the 
social-security provisions em- 
brace more people and provide 
lower income groups with low-cost 
housing, unemployment insurance, 
old-age pensions, medical care, and 
other benefits order raise 
their standard living and thus 
maintain the demand for com- 
modities and services. 

The monetary authorities em- 
ploy qualitative and quantitative 
credit control influence not only 
the cost credit and capital but 
also their flow into channels likely 
maintain the purchasing power 
the people high level. 

Because Government interven- 
tion expensive, the bulletin con- 
tinues, the immediate period, un- 
like the years 1922 1929, will 
not marked continual re- 
duction taxes individuals and 
corporations, which had 
nounced effect capital expendi- 
tures corporations and the 
formation equity capital. And 
since the current readjustment has 
also been marked decline 
profits corporations, they will 
consequently less able plow 
back earnings into business than 
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during 1948. Thus, the postwar 
years the economy has had con- 
tend with dearth equity capi- 
tal; accordingly, may ex- 
pected that the private sector 
the economy will not dy- 


namic was during the period 


from 1922 1929 and that capital 


expenditures will depend increas- 


ingly the Government—which 
will supply capital either through 
direct expenditures through 
loans guarantees made Gov- 
ernmental agencies. 


would appear that di- 
rected economy Government in- 
tervention must continuous and 
substantial order effective. 
This particularly true under 
current circumstances, since 


real adjustment has been made 


cost production. far there 
has been only small decline 
commodity prices and only mod- 
erate increase the efficiency 
labor. therefore doubtful, 
concludes the study, whether the 
correctives are sufficient pro- 
vide the basis for dynamic ex- 
pansion private business. 


Business Outlook 


Roy Reierson, economist for 
the Bankers Trust Company 
New York, summarizes his ob- 
servations the business outlook 
follows: 


The immediate business pros- 
pects were adversely affected 
strikes basic industries. This 
interrupted the autumn recovery 
business activity which reflected 
inventory replenishment, the op- 
eration normal seasonal factors, 
and stockpiling anticipation 
labor difficulties. However, the 
strikes should not have really 
significant effect the pattern 


business developments, although 
they will affect the timing. 

The strike settlement will lead 
the rebuilding inventories. 
This, together with the increased 
spending which will result from the 
dividend National Service Life 
Insurance and the high level 
construction for the immediate fu- 
ture portended recent data 
new contracts, will provide sub- 
stantial support for business the 
early months 1950. 

1950 progresses, shall 
face the prospects reduced 
spending for some the heavy 
goods which gave such good sup- 
port the economy 1949, 
automobiles, farm equipment, pri- 
vate construction, 
plant and equipment. The avail- 
able evidence suggests tapering 
off this type spending rather 
than collapse anything like 
depression levels. Foreign trade 
will provide less net stimulus for 
the domestic economy next year. 
Government spending, while still 
rising trend, not guarantee 
against fluctuations business 
activity. 

balance, therefore, the out- 
look favors further business ad- 
justments over the next months, 
characterized decline the 
index industrial production, 
rise unemployment, and further 
price weakness. Some the non- 
durable goods industries expe- 
adjustments 
earlier this year, but many the 
important heavy 
appear face correction. de- 
cline the heavy industries 
usually more serious for business 
than recession the soft goods 
sector the economy. 

The development pro- 
nounced downward spiral pro- 
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duction, prices and employment 
does not appear likely. Business 
1950 may average somewhat 
lower than 1949, but the year 
whole will probably reason- 
ably satisfactory. However, con- 
ditions will become even more 
competitive, some profit margins 
will squeezed between lower 
prices and relatively inflexible 
cost structure, and the underlying 
political situation will not fa- 
vorable business. 

For the longer term, must 
rely upon business enterprise and 
capital investment are 
have satisfactory business condi- 
tions. The hindrances such en- 
terprise and such investment are 
very real. The need encourage 
business second only the para- 
mount problem—how 
world peace. Neither problem 
likely solved 1950. 


Interest Rates 


Speaking before the Annual 
Convention the Commercial Fi- 
nance Industry, Professor Marcus 
Nadler New York University 
declared that the outlook for long- 
term interest rates will depend, 
some extent, the movement 
short-term rates. the Treasury 
certificate rate lowered 1%, 
—and, particularly, such action 
the discount rate—many commer- 
cial banks will endeavor recoup 
their earnings lengthening the 
maturities their bond invest- 
ments. turn, this could cause 
further increase prices long- 
term Government obligations 


sues. the other hand, should 
strong demand for funds lead 
increase the certificate rate 
per cent, many commercial 


banks will disposed liquidate 
portion their long-term Gov- 
ernments. such event, prices 
would decline and yields rise 
both Government and corporate 
segments the bond market. 


But Professor Nadler also re- 
minds that continuance the 
per cent rate long-term 
Governments may taken for 
granted. unlikely, ob- 
serves, that the Treasury will offer 
any long-term obligations with 
higher coupon the foreseeable 
future. Furthermore, judging 
1949 experience, this 214 per cent 
return will maintained the 
face any possible large demand 
for long-term capital and any pos- 
sible large liquidation Govern- 
ment bonds. And since the upper 
level long-term Government 
rates seems fixed, pattern 
for the rate interest other 
long-term high grade bonds also 
established. However, points 
out, still possible for the 
spread between Government and 
AAA corporate bonds widen, 
has done the past. must 
remembered that many institu- 
consider the pres- 
ent spread between Governments 
and gilt-edge corporates too 
narrow, and expect increase. 
any event, however, this widen- 
ing can only limited scope. 

But addition the influence 
exercised over the capital market 
the policies the monetary 
authorities, long-term 
also affected the demand for 


and the supply capital. The de- 


mand for capital, the immediate 
future, will. substantial. Since 
public works are expanding rap- 
idly, the supply long-term tax- 
exempt securities increasing. 
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particular, the need for construc- 
tion new roads very great, and, 
therefore, large flotation tax- 
exempt securities may antici- 
pated. Those new securities with 
years will acquired commer- 
cial banks, while longer-term ma- 
turities will bought the insti- 
tutional investors the coupon 
satisfactory. Individuals subject 
high income taxes will also 
disposed make purchases. 

Because the high level 
building activity, the supply 
mortgages also seems destined 
increase. Over the next year, 
large amount housing bonds will 
also offered. addition, the 
International Bank for Recon- 
struction and Development may 
also offer considerable volume 
securities. far corporate is- 
sues are concerned, these may not 
the fact that corporation capital 
expenditures are decreasing. 

But offsetting this large demand 
for capital the fact that the sup- 
ply funds seeking outlet 
bonds and mortgages also bound 
great. Professor Nadler re- 
marks that the savings the 
people have become largely insti- 
tutional character and that sav- 
ing being accomplished, pri- 
marily, through insurance, pen- 
sions and deposits savings 
institutions. Then, again, large 
volume employment assures 
high national income and increased 
individual savings. Pension plans 
being adopted many corpora- 
tions must also considered. 
far the capital markets are con- 
cerned, makes very little differ- 
ence whether the pension con- 
tributory whether paid en- 


tirely the company. The fact 
remains that the sums accumulat- 
ing pension funds seek outlet 
bonds and mortgages; accord- 
ingly, the supply funds available 
for investment 
bearing securities bound 
very great. The precise effect 
expanding pension plans long- 
term interest rates cannot now 
readily foreseen. 

Now, the fiscal picture. As- 
suming the Government will con- 
tinue run deficit, but also 
assuming that will not face 
emergency material decline 
business activity which accom- 
panied sharp reduction 
Government revenues and sub- 
stantial increase expenditures, 
the volume new securities that 
the Treasury will offer the fu- 
ture will not sufficient coun- 
teract the pressure funds arising 
from the wide adoption pension 
plans. The situation, states Pro- 
fessor Nadler, further aggra- 
vated the fact that the supply 
equity capital rather limited, 
while earnings corporations 
plowed back into the business will 
also decrease. should noted 
that most corporations desire 
maintain certain ratio bonded 
indebtedness equity capital. And 
the amount equity capital 
does not increase, their ability and 
willingness borrow through the 
sale bonds also reduced. 
Hence, while the immediate out- 
look for large supply bonds 
and mortgages which will match 
the supply funds seeking invest- 
ments, the long run the supply 
funds seeking outlet fixed- 
income securities may great 
exceed the demand and thus 
exert further downward pressure 
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interest rates. And this pres- 
sure will increased pension 
plans embracing manual workers 
are widely adopted. 


Economic Data 


The National Association 
Manufacturers, recent study, 
notes that considerable evidence 
exists that the nation has been 
moving steadily toward stabili- 
zation prices. this study, 
makes number miscellaneous 
observations thought-provok- 
ing nature which are summarized 
below: 

midsummer 
1949 were just about large (in 
total dollar value) they were 
year before. This was true 
manufacturing, 
and retail trade. 

2—The total personal incomes 
running within per cent the all 
time high. 

group currently saving close 
per cent disposable income 
after payment personal taxes. 

4—The liquid assets held in- 
dividuals the start 1949—in 
the form currency, demand and 
time deposits, savings and loan 
shares, and Government se- 
curities—amounted $175 billion 
the start 1949 compared 
with $50 billion the end 1939. 

5—The money supply the na- 
tion—measured total currency 
plus total demand deposits all 


was 1939. 
6—The total value the gross 


national product almost three 


times what was 1939. 
general wholesale price 
double prewar. (The 
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physical quantity goods and 
services both agricultural and 
non-agricultural—is believed 
approximately per cent above 
1939.) 

8—The physical capacity 
manufacturing industries 
whole approximately per cent 
above prewar. 


Earning Assets and Capital 
Funds Deposits and 


Loans Decrease 


June 30, 1949, the total assets 
all banks the United States show 
decrease $4,394,148,000. However, the 
banks’ holding government bonds and 
other bonds has increased $1,659,007,000. 
the same time, capital has been in- 
creased $102,512,000, surplus larger 
$97,215,000, and undivided profits are 
greater Capital funds, 
therefore, show increase 

The decline deposits for the entire 
country shows total $4,694,126,000. 
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The decrease cash and banks 
also totals over $4,000,000,000, and the 
decrease loans and discounts amounts 
$1,508,894,000. When the increase 
governments and other bonds added and 
from this total subtracted the decrease 
loans and discounts, find that there 
net gain earning essets $150,- 

These figures are all disclosed the 
final 1949 edition The Blue Book, the 
Rand McNally Bankers Directory. 
recapitulation this new Blue Book also 
shows gain 113 banking offices. This 
brought about increase 117 
branches. National banks have added 
new branches, and state bank and trust 
companies have added 50, from which 
deducted decline head offices. The 
change number banks includes 
increase state bank and trust com- 
panies, and decrease national banks. 
There also decrease private banks. 

addition giving complete de- 
tailed account the assets and liabilities 
every bank America, including the 
Federal Reserve Bank, the new Blue Book 
contains complete list all the officers 
all government banking agencies, infor- 
mation about money, air mail and air 
express, banking holidays, all bankers’ 
associations, state bank officials and ex- 
aminers, national bank examiners, and 
complete list bank transit numbers and 
check routing symbols with explanation 
each system, list clearing houses 
with officers, Five Year list discon- 
tinued bank titles, directors every bank, 
information about all Canadian, Mexican 
and South American banks and banks 


all other countries, tabulation banking 
laws all states, and list accessible 
banking points non-bank towns, besides 
many other features. 


FUNDAMENTALS INVESTMENT 
BANKING. Sponsored the Invest- 
ment Bankers Association America. 
Prentice-Hall Inc. New York. $8.65. 
Pp. Although investment banking 
vitally affects our economy, this the 
only up-to-date text the subject mat- 
ter. gratifying, therefore, that 
also authoritative work. 

Every phase the investment bank- 
ing process thoroughly analyzed and 
discussed. The text subdivided into 
many sections, each which authored 
feature the volume its careful ex- 
position investment banking 
chinery. But there are also included 
related sections which cover the field 
security and investment analysis, well 
personal and institutional investment 
problems. These are invaluable addi- 
tions since they contain much information 
use the savings and commercial 
banker. this connection, major 
interest are the chapters devoted 
commercial bank investments and trust 
department services and functions. 


FINANCIAL STATISTICS PUBLIC 
UTILITIES. Turner, 208 South 
Salle Street, Chicago, $15.00 Pg. 
444. 1949 edition covers 209 elec- 
tric and gas operating companies, repre- 
senting over per cent the assets 
the entire electric and gas industries. 
Important balance sheet and income data 
for companies with assets million 
over are included. Total assets the 
companies reviewed amounted almost 
$23 billion the 1948 year-end. 

Since increasing number public 
utility obligations are held bank bond 
portfolios, this volume should par- 
ticular interest the portfolio manager. 
sets forth, comparative basis, 
detailed financial information for the 
years 1944-1948, inclusive. The volume 
also includes tabulation utility obli- 
gations, setting forth particulars with 
respect call price, offering price and 
price range. break-down residen- 
tial, commercial and industrial revenues, 
individual company basis, also 
provided. 

These statistics, together with accom- 
panying notes pertaining construction 
and financing programs, are invaluable. 
They provide easy and ready refer- 
ence, furnishing immediate answers 
important questions which may raised 
the utility analyst. 
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Answer the once-a-year Christmas Seal letter and you make 
possible the year-round giving health, life itself. 

Your contribution will support the research, education, case-finding, 
and rehabilitation programs the National Tuberculosis Association 
5,000,000 lives. Yet, still kills more people between the ages 
and than any other disease. 

So, please, part your giving this year, remember Christmas 
Seals. 


Answer the letter that saves lives send your contribution, today. 
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WHAT OTHER CHRISTMAS PRESENT 
CAN YOU NAME THAT... 


you wouldn’t want Comes handy 
exchange rainy days 


wears out keeps increasing value 


quick and easy buy 
pleases everyone your list 
AND ... gives itself all over again 
(with interest) ten years later? 


U.S. SAVINGS BONDS 


Automatic Saving Sure Saving 


Contributed this magazine co-operation with the 
Magazine Publishers America public service. 
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